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MEETING OF EXECUTIVE COUNCIL 


The Executive Council of the Florida State Bar 
Association met in Lakeland on November 9, 1929, at 
the same time of the mid-year meeting of the Confer- 
ence of Delegates of local bar associations. There 
were present at this meeting the following members 
of the Council: Raymer F. Maguire, President; John 
C. Cooper, Jr., Editor Law Journal; George B. Gar- 
rett; W. I. Evans and Ed R. Bentley, Secretary and 
Treasurer. 

The principal matter coming before the Executive 
Council was the selection of the meeting place of the 
1930 annual session of the Association. There were be- 
fore the Council invitations from Havana, Cuba; Hol- 
lywood and Orlando. The Council appointed W. I. Ev- 
ans and John C. Cooper, Jr., to consider these invi- 
tations and any others which might be extended and 
report their recommendations to the Council as soon as 
practical. 

The Council recommended to the Publication Com- 
mittee of the Law Journal that the opinions of the 
Supreme Court be hereafter published in digested form 
similar to that used by the American Bar Association 
Journal for the reports of the United States Supreme 
Court. 

Applications for membership in the Association 
were received and the following elected to member- 
ship: 

Harcourt Bull, Atlantic Blvd., Atlantic Beach, Fla. 

J. R. Wells, 1014 State Bank Bldg., Orlando, Fla. 

C. H. Kennerly, Court House, Palatka, Fla. 


Clarence W. Nelson, 1010-16 City Nat’l Bk. Bldg., 
Miami, Fla. 

Alonzo Wilder 1010-16 City Nat’l Bk. Bldg., Miami, 
Fla. 

H. T. Pegues, P. O. Box 223, Jacksonville, Fla. 

Robert L. Mayer, Law Exchange Bldg., Jackson- 
ville, Fla. 

Perry E. Murray, Frostproof, Fla. 

Edwin C. Coffee, 107 Law Exchange Bldg., Jack- 
sonville, Fla. 


E. K. Mcllrath, 125 Graham Bldg., Jacksonville. 
Fla. 

Gates Ivy, 700 Tampa Theater Bldg., Tampa, Fla. 

Malcolm R. Williams, First National Bank Bldg., 
Leesburg, Fla. 

J. H. Peterson, Polk Theater Bldg., Lakeland, Fla. 

Alvah R. Carver, P. O. Box 586, Lakeland, Fla. 

Mark O’Quin, Polk Theater Bldg., Lakeland, Fla. 

D. N. Trotman, DeFuniak Springs, Fla. 

Lelia Russell, 319 Seybold Bldg., Miami, Fla. 


- President Maguire reported that he was in com- 


munication with former Attorney-General Wicker- 
sham and Chief Justice Taft in an effort to get one 
or both of them as principal speakers at the annual 
meeting of the Association. He also announced that 
the newly elected President of the American Bar As- 


‘sociation had accepted an invitation to attend. 


ED R. BENTLEY, Secretary-Treasurer, 


Florida State Bar Association. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Raymer F. Maguire, 
Orlando, Florida. 


Florida had in attendance at the meeting of the 
American Bar Association in Memphis, the largest 
delegation in its history. There were twenty-nine law- 
yers present, to-wit: 

Robert H. Anderson, Jacksonville. 

Judge Edith M. Atkinson, Miami. 

Judge H. F. Atkinson. Miami. 

L. Lafayette Baker, Clearwater. 

John U. Bird, Clearwater. 

Dickson H. Carter, Pensacola. 

L. Earl Curry, Miami. 

Raymond Carroll, St. Augustine. 

Richard P. Daniel. Jacksonville. 

Fred H. Davis, Tallahassee. 

George P. Garrett, Orlando. 

R. A. Henderson, Jr., Ft. Myers. 

William Hunter, Tampa. 

Scott M. Loftin, Jacksonville. 

Martin H. Long, Jacksonville 

R. F. Maguire, Orlando. 

Harvey L. McGlothlin, St. Petersburg. 

Ray McNaughton, Miami. 

Sam H. Mann, Jr., St. Petersburg. 

Francis M. Miller, Miami. 

Frank A. Pettibone, West Palm Beach. 

Edgar John Phillips, Clearwater 

C. M. Phipps, Tampa. 

Lilburn R. Railey, Miami. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla 


T. M. Shackleford, Jr., Tampa. 

John B. Sutton, Tampa. 

Glenn Terrell, Tallahassee. 

A. C. Wallace, Miami. 

Jack F. White, Clearwater. 

On Wednesday we had a dinner at the Peabody 
Hotel at which practically all of the Florida lawyers 
were present. Our guest of honor on this occasion 
was Mrs. Mabel Walker Wildebrandt, who proved to 
be an exceedingly interesting and popular guest with 
our group. Judge Edith M. Atkinson was primarily 
responsible for Mrs. Wildebrandt being our guest. 

The following were elected to represent the State of 
Florida in the American Bar Association: 

General Councilman for Florida—Hon. Scott M- 
Loftin, of Jacksonville. 

Vice President—Honorable Fred H. Davis, Attor- 
ney General of Florida, Tallahassee, Florida. 

Committeemen—Dickson H. Carter, Pensacoia; 
George H. Garrett, Orlando; Sam H. Mann, Jr., St. Pet- 
ersburg; Lilburn R. Railey, Miami. 

All in all, we had a thoroughly enjoyable and in- 
structive time. The Florida representatives thorough- 
ly enjoyed, I am sure, their association with their 
fellow Florida lawyers, and we all left Memphis with 
a very keen desire to be in attendance upon the next 
annual meeting of the American Bar Association. 

RAYMER F. MAGUIRE, President. 
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REPORT OF SECRETARY FOR CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS 


TO THE PRESIDENT AND MEMBERS OF THE 

FLORIDA STATE BAR ASSOCIATION: 

I beg leave to report to you that on Saturday. 
November 9th, 1929, there was held in the City of 
Lakeland a Conference of Delegates of Local Bar 
Associations. Every local Bar Association in the 
State whose existence was known to the Secretary was 
invited to send delegates to the Conference. 

This was the fifth meeting of the Conference and 
was the largest both in the number of delegates pres- 
ent and the number of Bars represented, there being 
101 delegates in attendance, representing 25 differ- 
ent Local Bar Associations, in addition to the dele- 
gates at large from the Florida State Bar Associa- 
tion. Twenty associations was the previous maximum 
representation. 

The following associations were represented: 
Florida State Bar Association. 

Alachua County Bar Association. 

Volusia County Bar Association. 

Martin County Bar Association. 

Palm Beach County Bar Association. 

Lakeland Bar Association. 

Polk County Bar Association. 

Hillsborough County Bar Association. 

Clearwater Bar Association. 

St. Petersburg Bar Association. 

Jacksonville Bar Association. 

Brooksville Bar Association. 

17th Judicial Circuit Bar Association. 

Seminole County Bar Association. 

Lake County Bar Association. 

Manatee County Bar Association. 

Ocala Bar Association. 

26th Judicial Circuit Bar Association. 

Lee County Bar Association. 

Sebring Bar Association. 

19th Judicial Circuit Bar Association. 

24th Judicial Circuit Bar Association. 

Dade County Bar Association. 

Leon County Bar Association. 

Winter Haven Bar Association. 

Hon. Cary D. Landis, of Orlando, Chairman of the 
Legislative Committee of the Florida State Bar Asso- 
ciation, reported the activities and results of his Com- 
mittee before the 1929 Legislature, the principal leg- 
islation reported was the Commission of Appeals to 
aid the Supreme Court. 

E. J. L’Engle discussed the subject ‘Expediting 
Chancery Procedure”. Many attorneys hearing this 
discussion declared it to be one of the most construc- 
tive and suggestive addresses ever given a meeting 
of the Florida Bar. It is expected that the Law Jour- 
nal will publish this paper in an early issue of that 
publication. 


Hon. Fred Davis. Attorney General of Florida, an- 
alyzed the “Extra-Judicial Functions”. Mr. Davis 
impressed his hearers with the dangers confronted in 
the present governmental tendency to grant to boards 
and commissions powers which belong to the Courts. 
He pointed out that these commissions were not wholly 
judicial nor wholly legislative nor wholly adminis- 
trative, but sort of a hybrid of the three. This analysis 
and conclusions of Mr. Davis have been requested for 
publication in the Law Journal. 

A delightful address on the “Florida State Bar 
from a Legislator’s Viewpoint” was made by Represen- 
tative Claude Pepper, of Perry. The Secretary has ask- 
ed Mr. Pepper to reduce his address to writing for 
use in the Law Journal. 

The Lakeland Bar Association was host to the 
delegates at a luncheon which was addressed hy Judge 
Alexander Akerman of the United States District 
Court for the Southern District of Florida. His sub- 
ject was “Law Enforcement”. While, as stated by 
Judge Akerman, this was not an address on prohibi- 
tion, the speaker did remind his hearers that “As 
long as we have law, it must be recognized as the law; 
and as long as prohibition is the law, it will be en- 
forced by my Court the same as any other law.” 

The death of John E. Hartridge, of Jacksonville, 
one of the oldest members of the Florida Bar was 
announced by John C. Cooper, Jr., and President Ma- 
guire was instructed to wire the sympathy of the Con- 
ference to the family. 

There was considerable discussion on the sub- 
jects suggested by the formal addresses, after which 
the conference directed the President to appoint a 
Committee to study the suggestions contained in Mr. 
L’Engle’s paper and in case the committee recommend- 
ed legislation, that their recommendations be put in 
the form of proposed bills and reported to the next 
meeting of the Conference of Delegates. 

The Conference passed a motion to recommend to 
the Executive Council of the Florida State Bar Asso- 
ciation that the opinions of the Supreme Court be here- 
after printed in the Law Journal in short digested 
form instead of in full, as at present. 

There was some discussion to the effect that the 
Florida State Bar Association should immediately for- 
mulate a legislative program and that the Law Journal 
should carry on a continuous campaign thereon until 
the same is written into the Statutes. 

After resolutions thanking the Lakeland Bar for 
courtesies extended in furnishing facilities for the 


meeting, the Secretary was re-elected for another year. 
Bar Association. 


ED R. BENTLEY, 
Secretary Conference of Delegates Florida State 
Bar Association. 
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EXPEDITING CHANCERY PROCEDURE 


By E. J. L-ENGLE, of the Jacksonville Bar. 


It is assumed that the proposition assigned to me 
for discussion means and is confined to a considera- 
tion of such changes in the existing chancery pro- 
cedure in the Courts of this State as will do away with 
needless delays. Without departing radically from the 
existing system, a few changes could be made which 
would result in eliminating many unnecessary delays 
and in simplifying the procedure. 

No practical benefit can be derived from maintain- 
ing the present artificial distinctions between different 
classes of bills of complaint. There is no particular 
reason why we should have bills of revivor, bills of re- 
view, bills in the nature of a bill of review, supple- 
mental bills, etc. A clear statement of the facts relied 
upon is sufficient to constitute a good pleading at 
law or in equity, and the purposes of justice are not 
subserved by preserving the distinctions between 
forms of action either at law or in equity. The artifici- 
al and technical rules applicable to such pleadings as 
biils of review and supplemental bills can be abolish- 
ed without impairing the rights of any litigant. It 
would serve the ends of justice, and tend to expedite 
chancery proceedings if by rule of Court all technical 
distinction between the forms of bills of complaint 
should be abolished. 

For the same reason all formal parts of bills should 
be done away with by rule. It is not necessary that 
a bill of complaint contain a prayer for general relief 
or for process. It should be presumed that every bill 
of complaint prays for general relief. The prayer for 
subpoena is wholly unnecessary. 

Appearances in chancery cases should be abolish- 
ed. Under the existing system, by filing an appear- 
ance the defendant automatically secures a delay of 
not less than thirty days. It is possible, as the law 
now stands. for a period of sixty days to elapse be- 
tween the service of process in a chancery case and 
the time the defendant is required to file defensive 
pleadings. The Federal equity practice does not embody 
any similar practice, although it gives the defendant. 
twenty davs from the service of process in which te. 
file his defensive pleadings. 

Pleas in equity ought to be abolished. Except to 
protect the defendant against discovery, a plea per- 
forms no office which cannot be satisfactorily served 
by an answer. In most cases a plea merely delays the 
final disposition of the case. Under our present sys- 
tem. the defendant may file an appearance and thereby 
extend his time for filing defensive pleadings at least 
thirty days. On the rule day succeeding the appear- 
ance the defendant may demur to the whole bill and 
to a part of the bill at the same time. If the demurrers 


are overruled. the defendant may plead, and the suf- 
ficiency of the plea may have to be tested by being 
set down and argued, and then disposed of by the 
Court. If the plea is sustained, the issue of fact will 
have to be determined. If the plea is held bad, or, if, 
being proved, it is not a complete defense, the de- 
fendant may answer. In such event, the merits of the 
case would not be reached until the answer is filed. 
Meanwhile months have been lost in disposing of dila- 
tory defenses. 

There is no reason why pleadings in equity should 
differ in principle from pleadings at law. The distinc- 
tion between the two systems of pleading grows out 
of the fact that answers in equity are more than 
merely pleadings. In equity pleading the answer was 
the defendant’s sworn statement of facts and consti- 
tuted evidence. It was not only the defendant's story 
of his side of the quarrel; it was also his answer un- 
der oath to the complainant’s questions touching the 
controversy. This function of the answer had been the 
controlling principle of equity practice which developed 
a system of pleading which differs radically from 
that which has always prevailed at common law. The 
chancery system is logical and reasonable, if the fun- 
damental conditions upon which it is based continue 
to exist. But there is no reason why they should ex- 
ist any longer. Discovery, may be had by a simple sys- 
tem of interrogatories available to any party to the 
suit. The common law disqualification of parties as 
witnesses has been abolished. Under these circum- 
stances, the underlying principle of suits in equity as a 
means of discovery and the resulting function of an 
answer as evidence can be eliminated. These changes 
have been recognized and given effect by the Federal 
equity rules. Without necessarily adopting the pres- 
ent Federal equity practice, the same result could be 
obtained in this State by a few changes in the statutes 
and rules relating to equity pleading. If this is done, 
pleas in equity would become wholly unnecessary, and 
the progress of a case correspondingly shortened. 

The present system of answers in chancery prac- 
tice is archaic and unnecessarily cumbersome. There 
is no more reason why the defendant should sign an 
answer in equity than a plea at law. The requirement 
that a corporate seal be affixed to an answer in chan- 
cery is the survival of a medieval rule which finds 
no defense in present conditions.. The equity rules 
should expressly provide that an answer need not be 
signed or sealed. 

Minder the existing equity practice as declared by 
the Supreme Court, if a demurrer to a bill of complaint — 
is embodied in the answer, the demurrer may be in- 
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sisted upon only at final hearing. (Terra Ceia Estates 
v. Taylor. 68 Fla. 261: McRainey v. Jarrell. 59 Fla. 
587). Delay and inconvenience have resulted from this 
ruling. It would subserve the purposes of dispatch and 
economy if a demurrer incorporated in the answer 
could be called up for hearing and disposed of before 
taking testimony on the issues of fact. 

It would be much more convenient if it were pro- 
vided that replies to counter-claims or set-offs should 
be filed on the rule day succeeding the filing of the 
answer instead of within twenty days of the filing of 
the answer, as now provided by Section 3121. It is 
inconvenient to have the system of rule days applic- 
able to all other pleadings, except counter-claims and 
set-offs when embodied in the answer. Moreover, it is 
suggested that the statute permitting counter-claims 
and set-offs to be embodied in an answer ought to re- 
quire a copy of such answer to be served upon the 
opposing party or his counsel. 

One of the most fruitful causes of delay in pro- 
ceedings in chancery, as well as in law, is the uncer- 
tainty of the bar as to the correct procedure to be 
followed. Anything that clarfies or makes certain rules 
of practice, pleading and procedure is sure to result not 
only in the simplification of pleadings, but in the time 
consumed in the development of the controlling issues 
of law or fact. Although the procedure in chancery 
cases in this State is not unduly complicated or dif- 
ficult to follow, and although the system of pleading 
developed by the English Chancery Courts was logical 
and well understood, the modifications of the practice 
made by recent statutes in Florida have created con- 
ditions which have resulted in diversity of opinion 
among the bar and resulting embarrassment in pro- 
cedure. 

An example of this statement may be found in 
Chapter 13660, Acts of 1929, entitled “An Act to 
Amend Section 3124 of the Revised General Statutes of 
Florida entitled ‘Insufficient Answers and Proceed- 
ings Thereon’, Same being Section 4910 of the Com- 
piled General Laws of Florida.” Chapter 13660 pro- 
vides that if an answer shall be considered insufficient, 
in whole or in part, the complainant’s solicitor may 
demur thereto or any part, thereof at any time before 
the next rule day or at such time as the judge may 
allow. The act also provides that the defendant may 
be examined on interrogatories and committed until 
he sufficiently answers them; or the plaintiff may 
move the Court to take so much of the bill as is not 
answered as confessed, and may file his replication, ob- 
tain testimony and proceed to hearing in the usual 
manner. A comparison of Chapter 13660, Acts of 1929, 
with the Act of 1828 as embodied in Section 3124, 
Revised General Statutes, shows that the subject mat- 
ter of the original act of 1828 has not been extended. 
Section 3124, Revised General Statutes, related wholly 


to exceptions for insufficiency, and did not touch 
the subject of exceptions for scandal and imperti- 
nence. Chapter 13660 may be construed to embrace 
no other procedural subject than exceptions for in- 
sufficiency. The purpose and function of exceptions for 
insufficiency are well known, and the act of 1828 
(Section 3124, Revised General Statutes) was entire- 
ly consistent with such purpose and function. Section 
3124, Revised General Statutes, as amended by Chap- 
ter 13660, apparently intended to substitute demurrers 
for exceptions for insufficiency. The Act of 1929 does 
not in so many words abolish the practice of taking 
exceptions for insufficiency (although the Federal 
equity rule does), and it is not clear that the Act has 
that effect. Probably not. (See Oneida Land Co. v. 
Richardson, 73 Fla. 884). It may be reasonably argued 
that exceptions for insufficiency being a recognized 
pleading in equity practice, continue to exist as an 
alternative remedy, because they have not been ex- 
pressly done away with by Chapter 13660. Therefore, 
the Act of 1929 has added a new problem; that is. 
when an answer can or should be atacked by demur- 
rer. Prior to the enactment of Chapter 13660 a demur- 
rer to answer was unknown to Chancery procedure. 
(Edwards v. Drake, 15 Fla. 660; Miami Hardware Etc. 
Co. v. Magic City Etc. Co. 117 So. 704). It is an open 
question whether demurrers to answers in chancery 
can be used as a substitute for exceptions for scandal 
and impertinence or a motion to strike. It is not im- 
possible that demurrers to answers in chancery, under 
the Act of 1929, will be held to be merely substitutes 
or alternatives for exceptions for insufficiency in cases 
to which Section 3124, Revised General Statutes (the 
Act of 1828) originally applied. It has been held by the 
Supreme Court that exceptions for insufficiency will 
not lie to a bill that is not essentially one for discov- 
ery and that expressly waives answer under oath. 
(Pinellas Packing Co. v. Clearwater, Etc. Association, 
65 Fla. 340, 67 Fla. 433.) This was a construction put 
on Section 3124, Revised General Statutes, which has 
been amended by Chapter 13660, Acts of 1929. The 
question therefore arises, and will eventually have to 
be judicially settled, whether a demurrer will lie to 
an insufficient answer, or part thereof, when the bill 
waives answer under oath. A study of Chapter 13660 
will present other questions of practice which will 
have to be settled at the expense of future litigation. 

The statutory modifications of equity practice 
which exist in this State have raised other interesting. 
questions regarding the method of dealing with an 
answer which is considered to be insufficient. Unfor- 
tunately, the word “insufficient” is ambiguous; it has 
a technical meaning in chancery practice as exempli- 
fied by exceptions for insufficiency. The same word 
also connotes the idea that the answer contains no 
facts which constitute a defense to the cause of action 
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stated in the bill of complaint. Without pausing to 
consider the methods employed in the original English 
chancery practice to deal with an answer regarded as 
containing an insufficient discovery or as presenting 
insufficient grounds of defense, it may be remarked 
that the chancery practice in this State has developed 
methods of procedure which are broader and more ex- 
tensive than those employed in the earlier practice. 
Under the existing system in this State, an answer 
may be tested in several ways: (1) The case may be 
set down for hearing on bill and answer, and if the 
answer fails to state sufficient grounds of defense the 
complainant will be entitled to a decree. (2) The 
answer may be tested by exceptions for impertinence. 
It is believed that this remedy is a local extension 
of the original functions of exceptions for scandal and 
impertinence. It seems to be true, however, that the 
Supreme Court has never undertaken to define the 
scope and function of exceptions for impertinence. 
(3) If the answer contains a counter-claim, set-off or 
an affirmative defense. the sufficiency “of the same” 
mav be tested by motion to strike. (Section 3122, Re- 
vised General Statutes). Apparently such a motion 
must be confined only to that part of the answer which 
sets up an affirmative defense, set-off or counter- 
claim. Much doubt may exist as to the meaning of the 
phrase “affirmative defense”, and it is not always 
clear whether an answer should be attacked by excep- 
tions or by motion to strike. Being in doubt. counsel 
frequently employ both remedies. The Supreme Court 
has, however, in the interests of justice and efficiency, 
several times disregarded the technical distinctions. 
(Szabo v. Speckman, 73 Fla. 374: Busch v. Baker, 79 
Fla. 118). The words “affirmative defense” might well 
be construed to refer to matter forming the basis of 
a prayer for affirmative relief, and to exclude de- 
fensive matter set up by way of confession and avoid- 
ance. (But see Davis Mercantile Co. v. Gillett, 82 Fla. 
340.) (4) Irrespective of the statutory motion consid- 
ered above, if an answer, or a part of an answer, is 
“wholly irrelevant or otherwise improper”, it may be 
stricken on motion. The use of motions to strike parts 
of answers, whether under Section 3122, Revised Gen- 
eral Statutes, or under the inherent power of the chan- 
cellor to purge pleading of prolixity and impertinence 
(Busch v. Baker, supra) seems to be sanctioned, or. 
at least, acquiesced in, by the Supreme Court, and this 
convenient remedy may eventually be used in all cases 
as a substitute for exceptions and demurrers. (5) Un- 
der the Act of 1929 (Chapter 13660), the complainant 
may demur to all or a part of the answer, subject to 
the qualification that it is still uncertain whether a de- 
murrer will lie to an answer except for insufficient 
discovery in response to an appropriate bill. It thus 
appears that, although there are now several methods 
of testing an answer or a part of an answer, the ex- 


act scope and function of the statutory remedies in 
question are not free from uncertainty. 

Statutory amendments of the rules of pleading do 
not always result in an improvement or simplification 
of the practice. Rules of pleading which have been 
developed through centuries of experience cannot. be 
improved by hasty amendments. 

It is well worth considering whether Chapter 13660, 
Acts of 1929, will result in simplifying chancery prac- 
tice or in shortening the progress of equity cases. If a 
rule were adopted providing for motions to strike ob- 
jectionable parts of a bill or answer, the sufficiency of 
the answer as a whole could be effectually tested by 
setting the case down for hearing on bill and answer 
in connection with a rule which would provide that if 
the motion is overruled, the complainant would have 
the right to join issue on the answer and proceed tv 
trial. This simple practice would afford adequate op- 
portunity to bring the case to a prompt conclusion if 
the answer as a whole presents no defense. It would 
not be necessary to have demurrers or exceptions to 
the whole answer. The rule could further provide that 
where the merits apparently require it, the chancellor 
could allow the defendant to file an amended answer. 
Such a practice would often dispense with needless 
testimony and would certainly expedite the progress of 
many cases where insufficient or frivolous answers are 
interposed or where it is doubtful whether the facts 
alleged in the answer, if true, would constitute a de- 
fense. While there is no objection in principle to a 
demurrer to the whole answer, the same result could 
be accomplished by setting the case down for hearing 
on bill and answer, provided leave is given to withdraw 
the motion if overruled. or to amend the answer if 
sustained. If the practice of demurring to an answer 
under Chapter 13660, Acts of 1929, should be held to 
be confined to cases where exceptions for insuffici- 
ency would lie, the Act of 1929 will fail to afford a 
method of testing the sufficiency of an answer as pre- 
senting a complete defense. The use of a motion to 
strike the entire answer may be limited to cases where 
it is wholly irrelevant or otherwise improper, or where 
it is defective in some formal requirement, such as 
the signature of the defendant. Under such circum- 
stances, the only method of testing the answer as a 
whole would be to set the case down for hearing on 
bill and answer. But, if the practice of demurring to 
an answer is to become a part of equity procedure to 
be used as the equivalent of or substitute for a hear- 
ing on bill and answer, it would seem wise to amend 
the act so as to make it apply only to the answer as 
a whole. The features of the Act of 1929 relating to 
discovery could better be covered by a separate statute 
or a rule of Court relating to interrogatories. The 
practice of demurring to a part of an answer or a bill 
of complaint is a cause of delay which might well be - 
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wholly abolished. There is no more reason to continue 
the practice of demurring to a part of a pleading in 
equity than there is at law. Conceding that cases 
sometimes arise when it is proper to eliminate a part 
of a bill of complaint or answer in chancery, it must 
be admitted that in such cases the question to be 
determined by the Court is quite different from de- 
termining whether a bill or answer taken as a whole 
states a case or defense. Whether a part of a bill 
or answer should be struck from the record is largely 
a matter of judicial discretion. The sound discretion 
of the Chancellor to determine whether it is reason- 
able or just to strike a part of a bill or answer cannot 
be exercised under the rigid practice applicable to a 
demurrer. This distinction is recognized in common 


- Jaw practice where a motion to strike or for compul- 


sory amendment is addressed to the discretion of the 
Court. The modified common law system existing in 
this State is greatly to be preferred to the use of de- 
murrers to a part of a bill or answer. The prolixity 
and looseness of statement which prevail in chancery 
practice offer an inviting field to demurrers to parts 
of bills and answers. Needless delays and unnecessary 
technical issues are invited by the use of a demurrer 
to eliminate irrelevant, immaterial or frivolous matter 
in equity pleading. The ends of justice and the dis- 
patch of judicial business would be better subserved 
by abolishing demurrers to parts of equity pleading 
and substituting, as in the Federal practice, motions 
to strike addressed to the discretion of the Court. 
This proposed change in the practice is not likely to 
attain complete efficiency, unless the abuse of the 
right to move to strike is penalized by the imposition 
of costs or statutory penalty. It would be not unjust 
or unreasonable to provide by rule that when a motion 
to strike a part of a bill or answer is denied the Court 
shall have the power to impose a limited penalty upon 
the unsuccessful movant. 

Incidentally, it may be remarked that Chapter 
13660. Acts of 1929. raises some doubt whether a re- 
plication to an answer in chancery is necessary. Under 
Section 3121, R. G. S., no replication is required, unless 
the answer asserts a set-off or counter-claim. Under 
Chapter 13660, the plaintiff may move the Court to 
take so much of the bill as is not answered as confes- 
sed and file his replication, obtain testimony and pro- 
ceed to hearing in the usual manner. It may be 
argued that Chapter 13660 reinstates the requirement 
of filing replications to answers, although it does not 
seem probable that this construction of the statute 
will be indulged. 

Another wholly unnecessary formality of equity 


pleading consists in the rule requiring demurrers and 


pleas to be set down for argument. This technical 
requirement serves no useful purpose and results 
merely in needless costs and trouble. A demurrer 


presents an issue of law. and the issue is not made 
clearer by a joinder or by setting down the demurrer 
for argument. Unless the opposing party confesses 
the demurrer, the issue of law may be considered as 
joined. To dimiss a bill of complaint for failure to set 
down a demurrer for argument is a highly technical 
penalty which is unjust and wholly unnecessary. 

Certificates of counsel and affidavits of parties 
under the existing equity rules have not been effectual 
to prevent frivolous or merely dilatory demurrers. It 
would be well to abolish the system as useless. It is 
doubtful whether the abuse of the right to demur can 
be checked in any other way than by disciplinary ac- 
tion of the Court, by way of costs and penalties. 

Numerous other modifications of the existing prac- 
tice in equity could be suggested which would result 
in simplifying and shortening chancery procedure: 
but what has been said indicates that there is need for 
a complete revision of the rules and statutes relating 
to chancery procedure. It is obvious, of course, that 
a revision of the equity rules would be incomplete and 
ineffective without far-reaching modifications and 
amendments in the statutes relating to the same sub- 
ject. Assuming that the power of the Supreme Court 
to adopt equity rules is limited to matters not already 
covered by existing statutes, it is clear that the power 
of the Court to simplify and shorten equity proceed- 
ings cannot be exerted to the full without the repeal 
or amendment of many existing statutes. It is a sub- 
ject well worthy of serious consideration whether it 
would not be advisable to repeal all statutes relating 
to equity pleadings and leave the power in the Sup- 
reme Court to revise and establish the practice by 
rules. 

Careful consideration might be given to the advis- 
ability of adopting the new Federal Equity Rules in 
lieu of the old equity rules which now exist in this 
State. It is true that the Federal Equity Rules are 
open to not a few criticisms. But, as a whole, they 
have simplified and shortened the procedure in chan- 
cery cases in the Federal Courts. Few lawyers who 
have practiced under the existing Florida equity rules 
and the new Federal equity rules will deny that the 
practice in the Federal Courts is simpler and shorter. 
With some few modifications, they could be easily 
adapted to the practice in the State Court. The use 
of the Federal rules would have the advantage of 
familiarizing practitioners in the State Courts with the 
present equity practice in the Federal Courts. More- 
over, the numerous decisions by the Federal Courts on 
questions of practice arising under the Federal equity 
rules would be available to the Florida bar in constru- 
ing the rules governing equity practice in the State 
Courts. Everyone who has been perplexed by questions 
of procedure will appreciate the advantage of having a 
large number of adiudicated cases readily available as 
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guides to the interpretation and application of rules 
of practice. 

Whether it would save time to try equity cases m 
oven Court or before a master or examiner is a ques- 
tion upon which there is wide diversity of opinion. 
Conceding that the most satisfactory way of determin- 
ing an equity case is to have the witnesses appear in 
person before the Chancellor. it does not by any means 
follow that the case may be disposed of by a hearing 
in open Court as quickly as it can be disposed on the 
report of an examiner or a master. It is probably 
true that a Judge can decide a far greater number of 
cases in a given time which are submitted to him on 
the report of an examiner or a master than by trials 
in open Court. Unless the number of our Judges is 
vastly increased, it will probably continue to be im- 
practicable to try the great majority of equity cases 
before the Chancellor. It is now in the power of the 
Chancellor to limit the time within which testimony 
can be taken before an examiner. It is also probably 
true that under Section 3151. R. G. S.. the Court may 
refer any chancery case to a special master to pass on 
the equities, because the statute says that the Court 
may appoint a special master “for any particular ser- 
vice required by it.” The use of special masters to de- 
termine issues of fact other than accountings, etc. 
would result in preserving the advantage of having the 
witnesses appear in person before the officer who de- 
termines the facts in the first instance, and at the 
same time greatly lessen the time of the Chancellor 
in deciding the case. The controversy could then be 
disposed of on exceptions to the master’s report with 
much less labor and time on the part of the Court than 
is required for an argument on the whole case on the 
report of a special examiner. It does not, however. 
seem practicable to require all equity cases to be tried 
in open Court. 

The statutory system of taking testimony by de- 
position is cumbersome and dilatory. It imposes un- 
necessary labor upon counsel. and the use of written 
interrogatories sometimes results in great difficulty 
in eliciting facts from a hostile or unwilling or well- 
informed witness. The present system consumes un- 
necessary time in order to comply with the statutory 
notices, etc. The adoption of the Federal practice of 
taking depositions de bene esse would vastly simplify 


and expedite the taking of testimony by depositions. 

Another cause of unnecessary delay in chancery, as 
well as law. cases is the time allowed for taking an ap- 
peal from a final decree. A party should be able to 
determine whether he will or will not appeal in much 
less time than six months. Only fifteen days are al- 
lowed to decide whether to make a motion for new trial 
at common law; but the present statute gives a partv 
six months in which to make up his mind whether to 
enter an appeal. In the Federal practice, an appeal 
must be taken within three months. As a matter of 
fact, thirty or sixty days should be sufficient 

Interlocutory appeals in equity cases are a fruitful 
cause of prolonged delay. Until recently interlocutory 
appeals were not permitted in the Federal practice, 
and no serious injury resulted from the denial of the 
right of interlocutory appeals. It is suggested that 
the Florida statute giving the right to appeal from anv 
interlocutory order is too broad. The right should be 
restricted to certain well-defined classes of orders 
deemed to be of vital or controlling importance, or else 
the right to an interlocutory appeal could be made de- 
pendent upon a certificate of probable cause and con- 
trolling importance to be signed by one of the Justices 
of the Supreme Court or by a Circuit Judge other than 
the Judge who signed the order appealed from. Such 
certificate could be applied for on the original Court 
file or a transcript of the record. The right of inter- 
locutory appeals has frequently been abused, and the 
regulation or restriction of this right would prove an 
effective instrument in reducing the time for the de- 
termination of many equity cases. 

As is well known, many good cases have been lost 
by the operation of the Statute of Limitations during 
the time it takes to determine that a bill in equity is 
defective because there is a complete remedy at law. 
The resulting injustice has been rendered impossible 
under the Federal practice by providing that a suit in 
equity which should have been brought at law may be 
transferred by order of Court to the law side of the 
Court for trial. There seems to be no reason why 
such practice should not be adopted in this State. If 
adopted, it would relieve our judicial system of an 
existing ground of serious criticism and shorten the 


time of reaching a final determination of many con- 
troversies. 
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“THE FLORIDA STATE BAR ASSOCIATON FROM A LEGISLATOR’S POINT OF VIEW” 


An Address Before the Conference of Delegates of Lakeland. 


By CLAUDE PEPPER. of the Perry Bar 


Mr. President, Ladies and Gentlemen of the bar: 

In this day when there is little more orthodoxy in 
speech making than in religion, one called upon for pre- 
meditated public utterance hardly knows how to pro- 
ceed. If he speaks long, he is a bore; if his speech 
is short, he is empty; if he quotes, he is a pedant; if 
he attempts reason or logic, a sophist. By the path of 
least resistance, one is led to the role of what Dean 
Pound calls, an amiable moron. Happy is he who in 
ignorance finds bliss in such an opportunity. 

One qualified to speak on the subject of modern 
oratory (J. Hamilton Lewis in the American Bar As- 
sociation Journal of April of this year) has given this 
illuminating analysis of the times. “The temper is,” 
says he, “to demand that the statement be reduced to 
succinct assertion; to moulded aphorism, to a didactic 
declaration on the thing in hand; then moving rapidly 
to the conclusion demanded, and resting the audience 
with what Shakespeare pleaded with his orators to 
adopt—“‘the full stop.” 

Assuming the courage to pursue that simple and 
untried formula, I remind that my subject is “The 
Florida State Bar Association from a Legislator’s View 
Point’. No legislature is perfectly understood and the 
only one I know anything about is the one of the re- 
cent Spring and Summer. In that legislature few knew 
anything about the Florida State Bar Association; and 
few who knew anything about it paid damn little at- 
tention to it. That covers my subject. Whatever else 
I shall say shall follow the legal tradition and be mere- 
ly by way of embellishment. 

The only political opinion which I know to be uni- 
versally entertained is that legislatures are composed 
of jackasses whose follies like the plagues of Job are 
to be endured because somehow a sort of divine provi- 
dence has been made for them. It may be that as Job’s 
sufferings sustained his faith, these ills buttress the 
ideal of the republic, since if they are biennially sur- 
vived, the theory of representative government re- 
mains unexploded. It is refreshing, therefore, to have 
such an institution as the bar (not itself without 
critics) to make this frank inquiry. And I hope you will 
indulge me to consider the inquiry to call forth such 
suggestions as I am capable of as to how the legisla- 
ture and the bar may work together for good for the 
“high calling’ of the law. 

A representative legislative assembly and an or- 
ganized bar are two of our peculiar Anglo-Saxon in- 
heritances—each “the lengthened shadow” of an hon- 
orable institution. The eye which scans more than sev- 


en centuries of their distinct history observes in no 
field of human endeavor where more than in these ig- 
norance and folly have had their tragic triumphs and 
wisdom, where it prevailed, had more lasting victory. 
Without a remembrance of their past and a scrutiny of 
their nature, one would expect to find them engaged 
with cordial sympathy as co-laborers in the vineyard 
of Justice where there is labor and glory for all. In- 
stead, it is common knowledge that there has been 
hostility where there should have been friendliness; 
distrust where there should have been confidence: 
antipathy where sympathy should have prevailed. 

Let us examine these divergencies and see if they 
be apparent or real; and if they be real, and it be good 
that they be removed, how it may be accomplished 
that justice may be administered by law. 

Nothing of the two offers sharper contrast than 
their personnel. Legislatures. in this nation at least, 
have developed no professional attitude: as unities they 
are always lay bodies. Their membership is shifting 
and temporary, selected by the devious methods of 
practical politics, for the middle class of the constitu- 
ency economically, socially, intellectually. They are 
constitutionally designed to reflect the lay attitude 
towards problems which attract and excite lay atten- 
tion. With the direct election of national and state 
senators, the continuity of a legislative mind was 
sharply broken. Popular sentiment embraces not sys- 
tems, but details; it may fashion meteors but not con- 
stellations; these are from divine hands. Legislators, 
therefore, come to their deliberations with a fresh man- 
date of change. They are commissioned to effectuate 
those desires which have become clarified in the public 
mind as to how the future shall diverge from the past. 
That the lamp of the past is light for such feet is but 
rhetoric. He whose vision is lighted by tradition is a 
foolish virgin. In this amphitheatre, the gladiators will 
spare the law no more than any other victim; but they 
are harmless to those whose blood is not demanded. 
The usurer may flourish in the temple, the robber rot 
in his retreat, but the Christian must die; the first 
really noble experiment in representative government 
may be disintegrating into anarchy, the administration 
of justice a mockery, the horizon of a glorious future 
clouded with lust and greed; but distant happy and 
unoffending Carthage must be destroyed; the econ- 
omic future of a great state may be trembling in the 
balance: but party dereliction must be excused and 
wordy resolutions mouthed in demagogic lip service to 
a racial superiority which is traditional. 
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Our profession, of course, is a child of the past—its 
attitude of necessity distinctly professional. The youth 
who enters the portals of the bar, fed upon tradition 
and precedent, learns to rely upon them; they admin- 
ister to the sustenance of his mind as they serve the 
needs of his body; both mind and body evidence the 
intension of his devotion and his soul renders joyful 
and constant homage to the deities of old whose lips 
like oracles gave utterance to the wisdom which is his 
inheritance and power. From his initiation he follows 
the labyrinthine windings of an intricate and hoary 
system where there is everywhere interdependence and 
relativity. Although at first he is conscious of only 
the simple path he treads, time and effort bring the 
outlines of this interdependence and relativity bolder in 
his vision until upon his horizon, in the maturity of 
his understanding, there rises a completed structure at 
the harmony and fullness of which he marvels. In a 
language of love he woos a jealous mistress but he 
wins a spouse to which he is wedded for life. 

That there should exist this difference in point of 
view is no more surprising than any other clash of 
opinions resulting from the unsympathetic minds 
emerging from dissimilar environments. What is revo- 
lution to some has always been progress to others. And 
a difference in point of view has never been an insur- 
mountable obstacle to those with common cause when 
their cause was sufficiently endangered. 

No thinking legislator or lawyer in this day can 
fail to find in the temper of society towards the law 
and its administration an ugliness that broods ill for 
the complacent with no contribution but bickering 
with his fellows. The administration of justice must 
remain the chief end of government. Since, to the civ- 
ilized mind, justice cannot be dissociated with law and 
the legislator makes a goodly portion of the law, his 
responsibility is apparent. To the lawyer, as a class, 
has been committed the task of the effective adminis- 
tration of that law and if that law, by whatever reason, 
fails, not only his means of livelihood but his whole 
professional ideal is swept away. 

Let it be admitted that “every civilized people 
from Solon to Justinian, and from Justinian to Mag- 
na Charta has had to face, at one time or another, the 
preblem of adjusting established legal institutions to 
changing social and economic needs”, yet it is improb- 
able if ever the critics of existing legal institutions were 
more numerous and outspoken than today. They “sit 
in the scorner’s seat”; they “live in the house by the 
side of the road.” We are not ready to confess the merit 
of all those criticisms. We suspect the motive of many 
of the complainants; we suspect the inadequacy of 
their background for the social engineering which they 
advise; we suspect their failure to distinguish between 
legal precepts and the foundations upon which they 
rest; we suspect that they have made false analogies 


and compared the science of law with the sciences 
purely physical and that they expect the microscope 
and X-ray to penetrate into the human and spiritual 
qualities of life as into blood and bone. We would sug- 
gest that they remember that the mechanics which 
have synchronized the operation and conduct of myriad 
machines have not been so successful in harmoniz- 
ing human relations and that far sighted corporations 
maintain departments of public relations not less incon- 
sequential than their master mechanics. It may be the 
influence of the profession but our mind inclines more 
towards thinking of the law as of religion or philos- 
ophy where an ideal two thousand years old is not 
bad form; or the arts, where the past is not entirely 
ignored even in the tumultous present. 

In responsible juridical thought, however. there is 
found cause for concern. Dean Roscoe Pound of Har- 
vard Law School in an address before the Kansas Bar 
Association in 1925 (American Bar Association Jour- 
nal February, 1926) enumerated six of the major prob- 
lems of the law today. Let us examine them and see 
if in great measure their solution may not lie within 
the power of joint labor of legislature and bar. 

First is the administration of criminal justice. Here 
is our weakest spot. Historically criminal punishment, 
from the time when the king forced the offender to © 
amend his offense by the payment of the Wite, until 
half a century ago proceeded upon the theory. which 
was orthodox enough, that the offender, as a free 
agent, had elected to violate the law of God and man. 
If swift and savage was the divine and human judg- 
ment it had but been invited and the horrible example 
of his end would deter others who inclined to a like 
mind. Hear Carlisle’s resounding revelation of his time: 
“There is one valid reason and only one fur punishing a 
murderer with death and that is that nature has plant- 
ed natural wrath against him in every God-created 
human heart. Caitiff! We hate thee, not with a dia- 
bolic but with a divine hatred. In the name of God, not 
with exultation and joy but with a sorrow stern as 
thine own, we will hang thee on Wednesday next.” 
That was before orthodoxy had anywhere admitted a 
difference of opinion on scientific grounds and before 
an introspective society had discovered that two per 
cent of its population committed all of its crime; and 
probably accounted for England at one time having 
more than one hundred sixty capital offenses. Into the 
fabric of the public mind has crept a doubt of the ef- 
ficacy of that theory and this influence upon the law 
has led our precepts to smack of a preventive theory 
which it has not had the courage to adopt. We have 
stopped public executions and opened our court rooms 
to the debauch of the law and the medical profession 
but we have not become bold enough in our convictions 
to face the derelicts which we have produced and be- 
fore they or their progeny have wrought their in- 


12 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


evitable tragedy and condemnation, place them ten- 
derly but definitely beyond the range of their destruc- 
tive power. As the pendulum swings from sympathy to 
temper for revenge first society and then the accused 
is the victim. 

This applies, of course, to those offenses by com- 
mon consent involving a moral turpitude. As to that 
maze of prohibitions not involving moral turpitude 
which zealous regulators have grafted into our law and 
ordinarily upon the responsible citizen, the situation is 
lamentable. Where more effectively than in this field 
can the legislator remember that in the nature of 
things precept follows conviction and that his “Be it 
enacted” is a vain thing when founded upon other than 
a firm social consciousness! And where can the lawyer 
better exhibit the high courage of a profession which 
should have an eye! 

Next in importance is the problem of legislation. 
There is no better example of modern mass produc- 
tion than the output of the national and state legis- 
latures. We may be permitted to paraphrase Cicero’s 
beginning, “Quosque etc”—and ask “Oh, Legislature, 
how long will you try our patience?” Though the leg- 
islator must be held responsible for the immediate 
cause of the ill, there is reason to suspect the taint of 
an enacting profligacy in his blood before he left home 
and that examination would reveal that most, if not 
all, of his neighbors were “carriers”. It is possible that 
a rural society finding itself suddenly an urban con- 
glomerate with a thousand disturbing conflicts press- 
ing for adjustment turned for relief into a frenzy of 
legislation which has not subsided. The honest critic 
will admit that much good has been done; that prob- 
lems have thus been solved with which our courts la- 
bored in vain and with little promise; and that the rap- 
idity of our change has demanded in many instances 
an immediate and arbitrary solution which is possible 
only with legislation. The generality of the complaint 
now evidences the feeling that, the stress being less, 
martial law, as it were, is no longer so necessary, and 
that more of the adjustment of human relations may 
be turned back to the ordinary sources: that is, of 
course, on the assumption that the old powers have had 
something of a change of heart. 

Here it might be said that the bar in this state has 
a wonderful opportunity to improve the quality of our 
legislation by pressing upon the legislature the desir- 
ability of a drafting commission or as an organization 
tendering to the legislature honorably and unselfishly 
its services to that end. 

On every hand is shouted the problem is law en- 
forcement. There seems to be a queer complex on that 
subject. It is a singular thing that a great many people 
who are most ardent in their zeal are not doing much 
about it in their own case. This really seems to be an 
incident of excessive and imprudent legislation. What 


those who profess disturbance are really excited about 
is not the ills ensuing from the lack of enforcement 
but the fact that people have grown callous to legal 
precepts. They are concerned about what appear to be 
crumbling foundations. It is a just cause for concern 
and there must come an end of it or of an organized 
society, through an aggressive far-sightedness of 
strong men and women—legislators and lawyers are 
not excluded. 

There is also the problem of preventative justice. 
“Civil law countries”, says Dean Pound, “have gone 
much further than common-law countries in this mat- 
ter, and England has gone somewhat further than we 
have.” This pressing question in criminal matters has 
already been adverted to. In the settlement of civil dis- 
putes where time is usually of the essence, men can no 
longer without loss wait for the tedious processes of 
judicial findings by tribunals burdened far beyond 
their capacity and equipment. Furthermore it is re- 
grettable that they should have to assume the respon- 
sibility of dire consequences only on the strength of an 
estimate of what the ultimate judgment may be. In 
this respect legislatures have given us more materials 
than we have availed ourselves of. It is an honest be- 
lief that if the psychology of our profession turned 
with more friendliness to this phase of the law, the pro- 
fession would be much enriched by the fees now lost 
in the compromises of business men without legal as- 
sistance, and business men would gladly turn back to 
the rationality and consistence of the courts from ar- 
bitrary and inconsistent commissions of various sorts 
which they are enduring. 

Another difficuity for solution is our judicial or- 
ganization and administration. Here we seem to have 
forgotten the virile quality of our law. We are too prone 
to regard any proposed change of our legal machinery 
as a sacrilege. The law has never existed for itself 
alone but to an end. There may be more than one way 
of determining a fact and there may be more than one 
authority to which that responsibility may be com- 
mitted. Of course all realize that our constitutions have 
more or less given a quality of fixity to our law but we 
have heard our fathers say that in their day men were 
known to have made remarks about their constitutions. 

“Finally”, says our authority, “there is the prob- 
lem of individualizing the application of justice to that 
part of its administration in which it has from the na- 
ture of things to deal with unique situations.” The ad- 
ministration of justice may mean something more than 
adherence to and application of a rule or standard 
which in the majoirty of cases satisfies our conscience 
and our judgment of the best interests of society. The 
aggrieved citizen who unburdens himself to the court 
is very seriously concerned about his own case. It is 
not so much integrity of a standard as of his own per- 
son or property that he would protect. So the defendant 
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or the accused. Marvelous as has been our ingenuity 
in our desire to look in the eye of this man when we 
judge him yet the power of precedent, logic and anal- 
ogy has often been too much for us. We have been 
afraid that yielding in one instance would shake our 
foundations. It may be that for the unique situation 
the legislature is the only hope. If so it is a beneficent 
remedial power. It may be that the bar shall grasp 
and judicial decision have to recognize in certain in- 
stances sources of authority that lie deeper buried than 
the reaches of our mind. 

These things, while not all of our problems, press 


themselves upon us tremendously. They challenge leg- 
islature to their keenest sense of duty; they challenge 
the bar to its highest ideal through a new professisonal 
psychology. A representative and faithful bar associa- 
tion should be the voice articulate of the bar, and be- 


tween both and public. Let this association, therefore, 
re-dedicate itself to a lawyer’s ideal—“‘to leave a stone 
in the edifice of the law bearing his own craftsman’s 
mark’, to the end that the law may remain the noblest 


of our institutions and its practice the finest of our 
arts. 
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JURIES 
An Address Delivered Before the Palm Beach County Bar Association. 


By GEO. M. POWELL, Esgq., of the Jacksonville Bar. 

In transmitting to me the invitation to address you 
this evening, your President suggested that I talk to 
you about juries, and, while he courteously said that I 
should not feel bound by the suggestion, it is my 
pleasure to comply with it, as I feel that the topic he 
has suggested, if not one upon which I may be pon- 
derously instructive, is at least one in the discussion 
of which I may remain, as I always prefer to be— 
human. 

For your immediate relief, I will state that I do 
not purpose to indulge in any scientific discussion. 
either of the right of trial by jury, the wisdom of 
its creation. or the advisability of its continuance. I be- 
lieve that the institution of trial by jury has become 
such a part of our law that it will endure substantially 
as it exists today, during the remainder of our lives; 
and hence the discussion of these questions is, to us 
at least, but a moot affair. 

Sufficient has already been written concerning 
these matters; and I believe that a great deal more 
than sufficient has been said in reference to them. 

The most recent discussion of the institution of 
trial by jury was indulged in by the Honorable Gurney 
E. Newlin, late President of the American Bar Asso- 
ciation, in his address before the Iowa State Bar Asso- 
ciation, delivered on June Ist, 1929. 

Mr. Newlin, as is the case with a great many others, 
while satisfied that the institution of trial by jury is 
a worthy one, and should be maintained as a part of 
our judicial systems, has satisfied himself that it would 
be best if all of the states of the Union followed the 
rule that exists in the Federal Courts and some few 
States, and that permits the judge to comment, within 
limits of course, upon the testimony and evidence. but 
requires that he make it plain to the jury that they 
are the ultimate judges of the issue of fact submitted 
to them. With this opinion of Mr. Newlin and the 
others who agree with him, I am not in accord. for 
reasons which I shall presently explain. 

In the meantime. let us consider the problems that 
logically precede the charge to the jury and the find- 
ing of the verdict. 

It would serve no useful purpose to go into the de- 
tails, statutory and otherwise, that have to do mere- 
ly with the proceedings that are necessary in order 
to obtain the attendance and test the eligibility and 
competency of the jurors. These are matters that are 
more or less plainly settled either by statutory enact- 
ment or the decisions of our courts. 

Let us turn then directly to the problems which 
will confront us when we approach the selection of the 
persons who are to sit on the jury. 


After we have passed by that technical study of the 
legal details of venire and panel, and after the trial 
judge has asked those questions designed to test the 
eligibility and competency of the jurors as a matter 
of abstract legal status, we come to the consideration 
of what should be done by counsel in the further and 
more acute investigation of the talesmen who have 
taken their places in the jurybox. 

Here we leave the zone of abstract law, and enter 
the shadowy borderland of policy. From now on the 
question is not so much one of eligibility or compe- 
tency, although these may be affected by the detec- 
tion of opinions formed or expressed, or other dis- 
qualifying elements, but one of desirability, and the de- 
termination of whether the absolute privilege of per- 
emptory challenge should be resorted to. 

The decided cases, as well as the newspaper ac- 
counts of great trials are full of the details of prelim- 
inary examination of jurors by counsel. The range 
of questions asked them seems to extend from their 
birth, education and religious beliefs, on the one hand; 
to whether they have read, or been affected by recent 
literature that might be supposed to color their judg- 
ment and decision, on the other. Frankly, I do not ap- 
prove of this practice. It is my belief that after the 
court has asked the qualifying questions, most ques- 
tions asked by counsel beyond those which are de- 
signed to ascertain the place of residence of the juror. 
his business or occupation, and his relations, if any, 
with the parties, and whether he knows anything of 
the facts of the case, or has heard it discussed, or 
has formed or expressed an opinion about the case, and 
whether he conscientiously feels that, if accepted, he 
can render a fair and impartial verdict according to the 
evidence, are lacking in any really beneficial quality. 
In fact, I might go farther and say that I believe that 
in certain cases they are affirmatively damaging to the 
counsel who indulges in them and to the client he rep- 
resents. 

I have seen cases tried by counsel who apparently 
believed in the policy of a searching preliminary ex- 
amination, and it appeared to me, an unbiased by- 
stander, that most of the jurors who were subjected 
to this drastic and searching examination entered up- 
on the trial in the state of mind of a half-plucked 
chicken—somewhat flustered, and considerably resent- 
ful as what they felt was a covert reflection upon or 
suspicion of their integrity. If this impression of mine 
is correct, it would take a liberal amount of diplomacy 
to remove this element from the minds of the jur- 
ors, and to prevent the possibility of subsequent retal- 
iations against the interrogator. 

Of course, there are cases of such importance, eith- 
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er because of their political aspects, or a disturbed con- 
dition of the public mind, where it is necessary to use 
more than ordinary care. But I believe that these cases 
are few and far between; and that, in the ordinary 
one, what you can learn of the juror and his leanings 
outside of the court room by legitimate method, added 
to a few questions asked by court and counsel as I have 
first indicated, will bring a far better result than the 
subjection of the jurors to an extended inquisition. 

In a case of considerable political importance, a 
murder trial which occurred, I believe, in the State 
of South Carolina, and which, on account of the aroused 
state of the local public mind, was tried under a change 
of venue in a county adjoining the one in which the al- 
leged offense was committed, an unusual method was 
employed to obtain first hand and rather direct infor- 
mation as to the leanings of the prospective jurors. Per- 
haps you have not heard of this case. At any rate, I 
will relate the details. They are as follows: 

The counsel for the defendant, in view of the state- 
wide character, and political prominence, of their cli- 
ent. and the wide-spread public interest, not only in 
the homicide itself. but in the controversy which gave 
rise to it, felt it necessary, notwithstanding the change 
of venue. to make a novel investigation of the minds 
of those who were eligible to sit as jurors in the case. 
A large number of detectives were employed and train- 
ed in the art of selling picture frames. A list of those 
eligible for jury duty was procured and divided among 
these men. Each of the men was provided with a 
frame similar to the one which was to be offered for 
sale. In each frame there was placed a life-size and 
very striking likeness of the defendant, and the men 
were required to interview each one of the persons 
eligible for jury duty, and in presenting the picture 
frames for sale, to call attention to the excellent like- 
ness that the company could make from a photograph 
to be submitted, if a picture frame was purchased. By 
this method, and from the exclamations and comments 
of the prospective jurors, they procured information as 
to their feelings that was undoubtedly of great assist- 
ance to counsel in the selection of the jury; although 
not much may be said in favor of the practice. The 
defendant was acquitted. 

I feel that I would be derelict in my duty to the 
younger members of your association, if I did not. 
in considering this first contact with the members of 
the jury, dwell upon what seems to me to be about. 
the most important element in the attitude of trial 
counsel, not only in the selection of the jury, but in 
every phase of the trial from this time until the end. 
The court room partakes of the nature of a theater, 
and the trial of a drama, or, in some cases, a comedy; 
and the counsel, whether for prosecution or defense, 
are prominent members of the cast. During my obser- 
vations of jury trials, it has seemed to me that a 


great many members of the bar, both young and old, 
have utterly failed to keep in mind this, to me, im- 
portant fact: and I have observed a great many in- 
stances in which counsel have been guilty of an ex- 
hibition of bad manners. of breach of decorum. either 
toward the Court, toward the witnesses, or toward the 
opposing counsel, which in my opinion weighed heav- 
ily against them with the jury in arriving at a de- 
cision of the case. 

I recall one such case, in which the prosecution was 
represented by one of the ablest men at the bar of 
our State. At the time the incident occurred, he was 
in the prime of life and an exceedingly handsome 
man. His splendid figure was clad in raiment that 
contrasted well with his dark eyes and hair, and did 
much to enhance the already striking effect of his 
presence, and he was a man of great ability, he was 
what we know as “a formidable opponent’. But dur- 
ing the early stages of the trial. he committed the 
fatal blunder of indulging in a show of ill temper and 
bad manners. The opposing counsel by the use of a 
strongly contrasting attitude was able to magnify and 
emphasize the blunder. The psychological effect of the 
incident was complete; and notwithstanding all of his 
attractive attributes and superior ability, he lost the 
case, in spite of the fact that it was tried in a county 
far distant from that in which the defendant resided, 
and in the face of public opinion strongly favorable to 
the prosecution. That this blunder was the procuring 
cause of tlhe untoward result was clearly indicated by 
the comments of the jurors after the trial. So, I say to 
the younger members who are here tonight, or to any 
of the older members of the bar who may be thus 
threatened or afflicted, that in spite of all of the ex- 
hibitions we have seen and heard about, in which coun- 
sel for one party or the other exhibits bad manners. 
whether in attempting to delineate a fighting spirit 
or otherwise, that there is no place under Heaven where 
good manners and diplomacy are so valuable, or so im- 
peratively necessary, as in a court room during the 
trial of a case. 

In the cross-examination of witnesses, I believe that 
diplomatic method is especially valuable. This for two 
reasons: First, because it is inadvisable to put a re- 
calcitrant witness on his guard by an overbearing or 
browbeating manner; and, second, because it creates 
a much better impression on the minds of the jurors, 
if the examining counsel by calm and deliberate ques- 
tioning finally drives the unwilling witness to a point 
where the Court of its own motion will require him 
to give a responsive answer. Leave the browbeating 
to those pitiful stage imitations of a trial. There they 
will do no harm except to the feelings of the trial law- 
yers in the audience. 

Speaking of the latter, I recall that on one occasion. 
I was taken to a New York theater to witness a play 
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called “On Trial’. My host-had gone to considerable 
trouble and expense to procure advantageous seats, 
because he supposed that I would especially enjoy this 
play. I am afraid that I shocked him considerably 
when, after the opening statement of the prosecuting 
attorney was completed, I reached for my hat and said 
“Let’s go’; and when he inquired why I wished to 
leave, I informed him that the defendant had been ac- 
quitted by the excessive abuse heaped upon him by 
the prosecuting attorney in his opening statement, 
which included, not only the facts that he expected to 
prove, but also some opinions of his own relative to the 
character of the defendant. The abusive portions were 
clearly prejudicial error; and were properly objected to 
by his counsel; fhe objections were overruled in the 
customary stage manner of a judge; and the defend- 
ant’s attorney was haughtily informed that he must 
not interfere. I admit that my actions were not very 
polite to my host, but I can’t stand everything. 

The recent play ‘““Machinal”, was equally excrutiat- 
ing. In the trial of the case there, an exparte affidavit 
made by a man in the far depths of Mexico was read 
in evidence against the defendant who was promptly 
convicted. The moral of this piece seemed to be: “The 
right of confrontation be damned.” 

Concerning the presentation of evidence to the jury 
and the actions and attitude of counsel during that 
period, not much of benefit can be said in an address 
of this character. The incidents and exigencies of a 
trial before a jury are so various that not even a com- 
prehensive work on trials is sufficient to cover all 
that may happen. The most that could be said is: Re- 
member that the jury is present, and that it is com- 
posed of human beings. Be vigilant, diplomatic, plain 
and, like Monsieur Beaucaire, always fair; and, as the 
Honorable Emory Buckner said in his recent address 
on the trial of cases—‘‘Stick to the backbone of your 
case and do not run off on any ribs”. To which, I add 
this qualification: ‘Unless the rib is strong enough te 
support your case.” 

When the argument is reached, remember here, 
too, that the jurors are human. Remember also that 
thev may not like to hear you talk one half as much 
as you like to talk. Be temperate as to both time 
and manner. 

Pick out the controlling character of the jury, and 
convince him, without seeming to ignore the rest. There 
are controlling characters on juries as well as in every- 
day life. 

To those of us who have spent many years in 
the courtroom, a favorite game is to guess which one 
of a panel of jurors will be selected as the foreman. I 
have indulged in this pastime on numerous occasions. 
at time in company with a judge of psychological ten- 
dencies. It has been surprising to us how many times 
we have been successful. Of course, in the case of many 


juries there are what might be termed outstanding 
characters. By this I mean men who from either 
character or experience, or position in the community, 
have an ascendency over their fellows. In such cases, 
the choice is easy. One such case comes to me from far 
back toward the beginnings of my practice. In those 
early days I was wont to loiter about the Criminal 
Courts, and whenever there was a negro defendant, 
and a certain cracker juror was on the panel, the re- 
sult was either a mistrial or a conviction. I came to 
the bar before having an opportunity to serve as a 
juror—a circumstance I have always regretted; be- 
cause it deprived me of an opportunity to see from the 
inside how jurors arrive at their verdicts; and so what 
I tell you of this man’s method is purely hearsay. But 
I have it from some who have served with him that his 
method of dealing with cases involving the colored 
brother was to walk into the jury room, and, after 
taking off and folding up his coat, he would place it. 
carefully on the end of one of the old benches that 
served in the place of chairs. He would kick off his 
brogan shoes, and with a weary sigh would lie down 
and say: “I’m for guilty boys. Wake me up when you 
get ready.” 

It is needless to say that after this tendency be- 
came known, he was not popular with defendants’ 
counsel. 

But, by whatever means they wield their controlling 
influence, the outstanding character on the panel will 
ever be the lodestone of the successful trial lawyer. 

The game becomes more involved and interesting 
when there are two or more such strong men to be 
considered. In such cases it becomes necessary to in- 
dulge in a much more complicated calculation of each, 
and also of his relations to the remaining jurors, to de- 
termine, if possible, not only how the individual will 
probably lean, but also who will accompany him in his 
leaning. 

In this connection, it occurs to me to interpolate a 
further word about the argument, and particularly 
about the closing argument. 

I know that there are men at the bar, and some 
of them successful trial lawyers, who feel that it makes 
little difference whether they have the closing argu- 
ment or not. To such as feel this way about the mat- 
ter, I convey my best wishes for a successful practice. 

For my part, and it is my advice to you, I feel that 
the closing argument is a distinct, affirmative advan- 
tage. I advise you further that in a close case, get the 
closing argument if you can. Trade your wife, your 
children, your pride of ancestry and hope of posterity 
for it, if necessary; but get it, if you can. 

Not many years ago I tried a second degree mur- 
der case. The supposed victim was a pretty young girl. 
The theory of the defense was that she committed 
suicide; and we had letters which declared her inten- 
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tion to do so because of her relations with and regard 
for the defendant, who was married to another. 

These letters, while they were strong evidence in 
support of the defense, were pathetically appealing in 
quality, and such as might be supposed to inflame the 
minds of the jurors before whom the case was tried. 
The state’s case was based on circumstantial evi- 
dence, and perhaps an instructed verdict would have 
been justified. But, doubtless because of the state of 
the public mind, the judge denied the motion made at 
the end of the state’s case. The question we were call- 
ed upon to decide was this: 

If we put in the letters, we lost the closing argu- 
ment, because the only other evidence for the defense 
was the testimony of the defendant, himself. We also 
ran the risk of a “backfire” punitive verdict, because 
of the effect of the letters on the minds of the jurors. 

If we kept the letters out, we got the closing ar- 
gument. 

What would you have done? Well, we left them out, 
and got a verdict of not guilty in less than thirty 
minutes. 

But some of these white hairs became even more 
white over the decision of that question. 

When we approach the consideration of the Court’s 
charge to the jury, that eternal question of whether 
the judge should be permitted to comment on the evi- 
dence or not, rises like Banquo’s ghost to confront us 
once again. 

As I have previously intimated, I believe that the 
prevailing rule in the State courts in this state is the 
best. 

My reason for this belief is that it will be impos- 
sible to define by any rule or statute, the limits of le- 
gitimate comment. It is a matter that defends upon 
the character of the case. What might be prejudicial 
in one case, would be perfectly harmless in another. 

My experience with the rule in the Federal courts 
does not tend to alter my views. Many, many years 
ago, I was present at the trial of what was known as 
“the mental science” case of United States v. Post. It 
is reported in its appellate form as Post v. United 
States, in 70 L. R. A. at page 989. That case was re- 
versed for the reason (among others), that the trial 
judge in commenting on the evidence, practically in- 
structed the jury to ignore certain testimony because 
of its incredibility. 

I feel, as Judge Shelby seemed to feel, in deciding 
that case, when he spoke of the ancient convictions for 
witchcraft, and said: 

“Juries would have done better. Then and now 
questions of fact were best tried by jury.” 

If it best to leave it to the jury; then, I contend, 
that it is best to leave it to them without comment. 

Later on, in the same court, in the trial of the 
peonage cases (United States v. O’Hara et al.), in 
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which we were engaged upwards of thirty-five days, 
the trial judge’s charge was interlarded with comment 
that was favorable, and, I have always felt, unfairly 
favorable, to the prosecution. The judge in his com- 
ments even went to the extent at times of making 
reference to incidents adverse to the defendants. and 
accompanying the references by the statements that. 
“these are the things that show the way the wind 
blows.” 

Imagine the possible effect of such a comment in 
a conspiracy case. Of course, these comments were 
followed by the perfunctorily uttered admonition that 
the jurors were the ultimate judges of the facts. Owing 
to the circumstance that local sentiment was strongly 
against the peonage prosecutions, these references, 
though clearly unfair to the defendants. did no harm. 
and in each case the juries returned a verdict of “not 
guilty” in less than fifteen minutes. 

The true rule seems to me to require that both court 
and counsel exert greater care to see that the charge 
of the court is sufficiently comprehensive and expian- 
atory to get the case clearly before the jury and to 
clearly define to the jurors the precise issues which 
they are to decide; and in this connection, I believe that 
the argument of counsel, if sufficiently analytical, and 
presented through the medium of good, plain English, 
will be of material assistance in removing that uncer 
tainty which is the prevailing reputation of the petit 
jury’s verdict. To go farther than this, and to auth- 
orize a trial judge to comment on the facts of a case 
is, it seems to me, to risk the possibility of an un- 
desirable tilting of the scales of justice. 

I feel also that to permit comment by the judge in 
some instances would be to substitute the decision 
of the Court for that of the jury, and, in others, that 
it would cause an erratic revolt. In either case, it would 
work an invasion of the jury’s latitude of judgment. 
which, to my mind constitutes its most human, and 
at times, its most valuable element. 

As far as I am informed, there has never been a 
successful attempt to abridge the jurors’ liberty of 
judgment; and the famous old case in which it was 
tried, will probably endure to the end of jury trials to 
protect jurors against the possibility of punishment 
for contempt for exercising their free judgment upon 
the issues submitted to them. While the rule in refer- 
ence to the kind of jurors to be selected to try cases 
has been changed, and unbiased men, without special 
or any knowledge of the facts, have been substituted 
for the old bystanders, who gave judgment based upon 
their superior knowledge of the circumstances, the lib 
erty of judgment of the issues submitted continues 
without mitigation. (This must not be confused, of 
course, with the present day, statutory right of the 


judge to instruct a verdict, where the evidence is all 
one way.) 
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The old case to which I referred was Bushel’s case. 
and it is to be found in Vaughan’s Reports, at page 
135. It was used with successful result by Andrew 
Hamilton in the defense of John Peter Zenger, who 
was prosecuted for the publication of an alleged sedi- 
tious libel as long ago as 1735. 

The case was described by Andrew Hamilton in 
his argument as follows: 

“Messrs. Penn and Mead being Quakers, and hav- 
ing met in a peaceable manner after being shut out 
of their meeting house, preached in Grace Church 
Street, in London, to the people of their own persuasion, 
and for this they were indicted; and it was said that 
they, with other persons, to the number of three 
hundred, unlawfully and tumultously assembled, to the 
disturbance of the peace, etc. To which they pleaded 
not guilty. And the petit jury was sworn to try the 
issue between the King and the prisoners, that is, 
whether they were guilty according to the form of the 
indictment. Here there was no dispute, but they were 
assembled together to the number mentioned in the 
indictment, but whether that meeting together was 
riotously, tumultously, and to the disturbance of the 
peace, was the question. And the court told the jury 
it was, and, ordered the jury to find it so, for, said 
the court, the meeting was the matter of fact, and 
that is confessed, and we tell you it is unlawful, for 
it is against the statute; and the meeting being un- 
lawful, it follows, of course, that it was tumultous and 
to the disturbance of the peace. But the jury did not 
think fit to take the court’s word for it, for they could 
neither find riot, tumult, or anything tending to the 
breach of the peace committed at that meeting, and 
they acquitted Messrs. Penn and Mead. In doing of 
which they took upon them to judge both the law 
and the fact, at which the court, being themselves 
true courtiers, were so much offended that they fined 
the jury forty marks apiece, and committed them 
till paid. But Mr. Bushel, who valued the right of a 
juryman and the liberty of his country more than his 
own, refused to pay the fine, and was resolved, though 
at a great expense and trouble too, to bring, and did 
bring, his habeas corpus to be relieved from his fine 
and imprisonment, and he was released accordingly; 
and this being the judgment in his case, it is estab- 
lished for law that the judges, how great soever they 
be, have no right to fine, imprison, or punish a jury not 
finding a verdict according to the direction of the court. 
And this, I hope, is sufficient to prove that jurymen 
are to see with their own eyes, to hear with their 
own ears, and make use of their own consciences and 
understandings in judging of the lives, liberties, or 
estates of their fellow-subjects ” 

It may be worthy of note, in passing, that Hamil- 
ton’s argument in this case was afterward spoken of 
by Governor Morris, of New York, as the “day star of 
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the revolution”; and hence, it may be said that this 
very freedom of judgment that is exercised by the 
jurors of today was a not unimportant element in the 
foundation of our country’s liberties. 

In the old case of Bingham v. Cabbot et al., 3 Dail. 
19, 1 Lawyers Edition 491, 498, the jury’s liberty of 
judgment is recognized in the following language Ire- 
dell: 

“though the jury will generally respect the senti- 
ments of the court on points of law, they are not 
bound to deliver a verdict conformably to them.” 

When the jury retires to consider their verdict, we 
may relax; but we are not yet through. 

The famous case of Gerald Chapman, who was 
perhaps the most intellectual and polished of our rob- 
bers and murderers, well illustrates this fact. 

If the leading counsel for this great criminal had 
not considered that he was through when the jury 
retired, and had not left the courtroom, Chapman 
would never have been convicted of that particular 
charge of murder. 

But his counsel evidently thought that his service 
was concluded; at least he went out of the courtroom; 
and while he was absent, the jury, having under con- 
sideration the defendant’s alibi, sent a message to the 
Court in which they asked if they might have a New 
York, New Haven & Hartford Railroad timetable. The 
Court asked the junior counsel, who remained in the 
room, if there was any objection, and he replied that 
there was not. The timetable was supplied; and Ger- 
ald Chapman went to the electric chair on no stronger 
evidence than an unidentified timetable, unaccompan- 
ied by any proof of accuracy, or showing that it was in 
effect at the time Chapman claimed that he had tak- 
en the train. If his counsel had refused consent, or 
merely stood mute, the giving of the timetable to the 
jury would have been prejudicial error. 

I cannot leave this case without registering my per- 
sonal protest against the ruling of the appellate court 
upon it. I do not believe that, in a prosecution for first 
degree murder, where the death penalty is inflicted. 
any part of the proceedings should rest upon illegal 
evidence or the consent of counsel 

It is true that the appellate court found that the 
timetable showed a train leaving about the time Chap- 
man testified he took the train and that the testimony 
was not to his disadvantage. But the fact remains that 
at the time the jury asked for the timetable, they 
were in doubt, and the timetable evidently removed that 
doubt. and the defendant was convicted. and executed. 

Lawyers are inclined to refer to their first cases. 
Perhaps I may be pardoned for giving way to this 
inclination, and referring to mine. The case had an 
aspect that is in a sense in point. Technically, the 
case was but a sordid, nigger murder case; the de- 
fendant being accused of the killing of a woman who 
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had been his mistress. The late Judge Call was on 
the trial bench. He had appointed me to defend. The 
charge was given to the jury immediately after the 
noon recess and they retired to consider their verdict. 
Their deliberations lasted well into the next day. Dur 
ing the late afternoon, I left the courtroom and loafed 
into the Judge’s chambers. The Judge looked up from 
a paper he was reading, and shaking his head disap- 
provingly, said: “Go back and sit by your client. The 
hardest time for the defendant is while the jury is 
out.” I went back to the courtroom and took a chair 
near the defendant. The silence was profound, but it 
seemed to be charged with the combined anxiety of the 
defendant and his counsel. An eternity passed before 
the spell was broken by the voice of the Judge instruct- 
ing the bailiff to inquire of the jury if there was any 
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prospect of agreement. Word came back that there 
was not, and the jury was locked up for the night, and 
the defendant was led away to his cell. It was my first 
case. I was of an impressionable age. Maybe that is why 
the details of the incident have lingered, and why I 
somehow feel that no service I have ever rendered a 
client since has equalled this. 

Oh, yes, there was a verdict. It was a compromise 
verdict of manslaughter. The sentence was two years. 
At this distance it seems to have been somewhat of 
a dogfall. But I considered it a great victory then. 

Its principal value, doubtless, was the lesson that 
it brought to the untried mind of a youthful lawyer; 
that during the years to come it would be his duty to 


do all in his power to sustain his client’s cause, even 
after the jury retires. 
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E. WINER and SARAH WINER, 


his wife, 
Appellants, 
Vv. On Appeal from the Circuit Court 
of Dade County, H. F. Atkinson, 
Judge. 
TRUST COMPANY OF FLORIDA, 
as Trustee, 
Appellee. 
BROWN, J. 


This is an appeal from an order of the court be- 
low overruling a demurrer to a bill of complaint for 
the foreclosure of a mortgage or trust deed. The bill 
was filed by the trustee for the bond holders. The 
controlling question in the case is whether or not the 
holders of the bonds, secured by the trust deed or 
mortgage, should have been made parties. The bil! 
shows that the defendants, appellants here, executed 
and delivered said trust deed or mortgage to the com- 
plainant as trustee for the purpose of securing 123 
bonds, aggregating the sum of $57,500.00, all payable 
to bearer, as well as for the purpose of securing all 
lawful charges incurred in connection therewith, in- 
cluding court costs, attorney’s fees and trustee’s fees. 
The bonds contained a recital to the effect that they 
were secured by a trust deed or mortgage “dated 
this day, duly executed and delivered by the maker 
thereof to the Trust Company of Florida, as trustee, 
for the benefit of the holders of said bonds and cou- 
pons, and such trust deed or mortgage is hereby re- 
ferred to and as to all of its terms and provisions is 
made a part of this bond.” The trust deed provided 
that if any default should be made in the payment of 
interest or principal of said bonds, or by failure to 
perform any of the requirements of said instrument, 
and such default should continue for 30 days, the 
principal of all said bonds together with accrued in- 
terest should be deemed due and payable at the option 
of the trustee or of the holders of a majority in 
amount of the bonds then outstanding. The trust deed 
also provided that in case of default as aforesaid the 
trustee should have the right to proceed to foreclose 
the trust deed in due form of law, or by any other 
lawful proceeding. 

It thus appears that when the bond-holders ac- 
cepted the bonds they took them subject to the con- 
ditions of the trust deed and no further contract by 
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them was necessary in order to give the trustee power 
to foreclose under the terms of the trust instrument. 
Under these allegations it appears that the bond- 
holders expressly authorized the trustee to foreclose 
the trust deed or mortgage upon default, and the court 
below was without error in holding that it was un- 
necessary for the numerous boldhonders to be made 
parties to the cause. In Farmers’ Loan & Trust Co. 
v. Lake St. El. R. Co. (Ill.), 51 N. E. 55, it was said: 
“It is further contended on the part of the ap- 
pellant that the court below erred in entering the 
decree appealed from without requiring all the 
bondholders to be made parties to the suit. We 
think that, under the circumstances of this case, 
this contention is without force. It is true, as a 
general rule, that all parties interested in the sub- 
ject matter of the suit should be made parties, 
and that, when foreclosure is sought of a mort- 
gage or deed of trust, the cestuis que trustent, 
as well as the trustee, should be made parties, 
but there are two well established exceptions to 
this rule: The first is that, where the absent 
parties are properly represented, it is sufficient 
to make such representatives parties to the suit. 
In Hale v. Hale, 146 Ill. 257, 33 N. E. 867, we 
said: ‘When it appears that a particuiar party 
though not before the court in person, is so far 
represented by others that his interests receive 
actua! and efficient protection, the decree may be 
held to be binding upon him.’ Jones on Corporate 
Bonds and Mortgages (section 398) says: ‘A trus- 
tee for bondholders represents their interests, 
and, when made a party to a suit affecting their 
interests, they are as much bound by the decree 
rendered in the suit as if they were individuaily 
made parties to the suit.’ Another exception to 
the rule is that, where the beneficiaries are very 
numerous, so that the delay and expenses of bring- 
ing them in become oppressive and burdensome, 
they will not be deemed necessary parties, where 
the trustee or trustees representing them are made 
parties. In Land Co. v. Peck, 112 Ill.. 408, we 
said (page 435): ‘Objection is taken that there 
were other necessary parties not made parties to 
the several bills; that all the cestuis que trust, to 
wit, the bondholders under the Jewett trust deed, 


should have been made parties by name.’ The 
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general rule is that all persons interested in the 
subject matter of the suit are to be made par- 
ties, and that the cestuis que trust, as well as the 
trustee, should be made parties to a foreclosure 
proceeding; but there is an established excep- 
tion to this rule where the beneficiaries are very 
numerous, and certain parties to the suit are en- 
titled to be deemed their full representatives. It 
has been laid down by Lord Redesdale as a gen- 
eral rule, that, where any persons are made trus- 
tees for the payment of debts and legacies they 
may sustain a suit, either as plaintiffs or as de- 
fendants, without bringing before the court the 
creditors or legatees for whom they are trustees, 
which in many cases would be impossible. In- 
deed, the impracticability of making the other 
persons parties would seem of itself a sufficient 
ground for dispensing with them. Story Eq. Pl. 
Sec. 150. In Van Vechten v. Terry, 2 Johns Ch. 
197, where a demurrer was filed to a bill brought 
by trustees, without making the cestuis que trus- 
tent (two hundred and fifty in number) parties, 
Chancellor Kent, in overruling the demurrer, 
said: ‘The trustees are sufficient for the purpose 
of this bill, which is for a sale of the pledge. It 
would be intolerably oppressive and burdensome 
to bring in all the cestuis que trustent. The de- 
lay and expense of such a proceeding would be 
a reflection on the justice of the court. his is 
one of those cases in which the general rule can- 
not and need not be enforced, for the trustees 
sufficiently represent all the interests concerned. 
They were selected by the association for that 
purpose, and we need not look beyond them.’ And 
see Shaw v. Railroad.Co., 5 Gray, 162; Story Eq. 
Pi. 142, 216, 217.” 

See also Richter v. Jerome, 123 U. S. 233, 8 S. P. 
106, 31 Law Ed. 137; 41 C. J. 882; 42 C. J. 45; 19 
R. C. L. 272. 

We find no reversible error in the record and the 
order overruling the general and special demurrer to 
the bill of complaint will therefore be affirmed. 

Affirmed. 

TERRELL, C.J. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

Friedman & Rosenhouse, for Appellants; 

Redfearn & Ferrell, for Appellee. 


STATE OF FLORIDA, ex rel, 
ANNIE B. HANBURY, joined 
by her husband J. H. HANBURY, 
Relators, 
Vv. Mandamus. 
Original Jurisdiction. 


W. H. TUNNICLIFFE, as 

Receiver of the Commercial 

Bank & Trust Company 

of West Palm Beach, 
Respondent. 

STRUM, J. 

This is a proceeding by mandamus, a case of orig- 
inal jurisdiction. 

From the allegations of the alternative writ it ap- 
pears that on June 28, 1926, Commercial Bank & 
Trust Company, a State Bank, having its principal 
office and doing a banking business in West Palm 
Beach, Florida, “closed its doors and ceased to do 
business as a banking corporation.” 

When the bank closed. the relator, Annie B. Han- 
bury, was a depositor therein there being a balance 
due upon an open checking account. 

On November 29, 1926, respondent, W. H. Tunni- 
cliffe, was appointed Receiver of said bank by the 
Comptroller, and his appointment was confirmed De- 
cember 11, 1926, by the circuit judge of the Fifteenth 
Circuit. In the Comptroller’s order appointing the Re- 
ceiver it was recited that the bank had become in- 
solvent and was unable to meet its obligations. In the 
order of the circuit court confirming the appoint- 
ment it was adjudicated that said bank was insolvent. 

On December 9, 1927, which was within one year 
after the confirmation of said Receiver by the Circuit 
Court, but more than one year after the place of busi- 
ness of the bank was closed and the bank had ceased to 
do business, the bank having closed on June 28, 1926, 
the relator, Annie B. Hanbury, filed claim with said 
Receiver seeking the payment of dividends upon the 
checking account aforesaid. The claim was filed pur- 
suant to a notice published by the Receiver as auth- 
orized by Sec. 6103, C. G. L. 1927, Sec. 4163, R. G. L. 
1920. The Receiver refused to allow said claim, or to 
consider the same for the purpose of paying dividends, 
because it was not filed within twelve months from 
the date the bank closed. See Chap. 7935, Laws of 1919, 
Sec. 6104, C. G. L. 1927. 

The matter now comes on to be heard upon res- 
pondent’s motion to quash the alternative writ here- 
tofore issued by this court. 

The sole question presented is whether or not reia- 
tor’s claim is barred by Chap. 7935, supra, Sec. 6104, 
C. G. L. 1927, the material portion of which follows: 

“That all claims of every kind and nature 
against a State bank or trust company that has 
been placed in the hands of a receiver must be 

’ properly sworn to and filed with the receiver 

within one year from the date of the ‘failure’ of 

the bank or trust company, and no claim which 
was not so filed within twelve months ‘from the 
date the place of business of the bank or trust 
company was closed’ shall be included by the re- | 


ceiver or Comptroller in the distribution of the 

assets.” 
Relator contends that there can be no “failure” of 
a State bank in legal contemplation until the bank 
has been adjudged to be insolvent and a Receiver has 
been appointed and confirmed by a circuit judge pur- 
suant to Sec. 4162, R. G. S. 1920, Sec. 6102, C. G. L. 
1927, since by authority of that Section the Bank may 
contest the “rightfulness and legality” of such appoint- 
ment, and that any “failure” or “closing” prior to that 
time is contingent only, there having been no judicial 
determination thereof until the Receiver is confirmed, 
from which premise relator argues that the “failure” 
or “closing”: of the bank contemplated by the Act of 
1919 occurs only upon the judicial determination there- 
of involved in the confirmation of the Receiver and 
that the date upon which the Receiver is confirmed, 
and not the date upon which the bank actually closed, 
is therefore the date upon which the period of limi- 
tation for filing claims begins to run. 

The fact, however, that the bank for which a Re- 
ceiver is appointed by the Comptroller may contest the 
“rightfulness and legality” of such appointment, there- 
by rendering its failure “contingent” in one sense of 
the word until the Receiver is confirmed, is not de- 
cisive of the question here presented. In that sense 
of’ the word, the failure may remain “contingent” 
long after the confirmation of the Receiver, for Sec. 
6108, C. G. L. 1927, Sec. 4167, R. G. S. 1920, as amend- 
ed by Chaps. 14487 and 13376, Sec. 24, Acts of 1929, 
purports to authorize the Comptroller, upon conditions 
as may be approved by him, to thereafter surrender 
possession of the bank for the purpose of permitting 
it to resume business. Ex parte Amos, 114 South. 
Rep. 760. If the construction of Chap. 7935, supra, 
contended for by relator was adopted, and a bank 
never regarded in legal contemplation as having “fail- 
ed” until a Receiver was appointed and confirmed, it 
would admit of the conjectural, but not impossible, 
consequence that if the Comptroller never appointed 
a Receiver, or the bank’s insolvency was never ad- 
judicated, the bank would never have failed in legal 
contemplation, though it had long since suspended 
business and ceased to meet its obligations, a situation 
anomalous in the extreme. Moreover, as will be here- 
after pointed out, a “failure” of the bank as contem- 
plated by this statute, is not necessarily the same sit- 
uation as “insolvency.” 

Relator further points out that no fixed time after 
closing is prescribed for the appointment and con- 
firmation of a Receiver, and that if the time for fil- 
ing claims with the Receiver begins to run from the 
date of actual closing, a delay in the appointment 
of a Receiver in the case of one bank might result 
in reducing the time actually available for filing claims 
to much less than a year, while in the case of another 
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bank for which a Receiver was promptly appointed 
substantially a full year would be available. Relator 
also argues that if no Receiver was appointed until 
more than a year after closing, the Statute could not 
be complied with, if the period of limitation begins 
to run from the date of actual closing. The first 
proposition involves only a matter of legislative policy ; 
the second is based upon a hypothesis not involved in 
the case before us, and it is unnecessary for us to 
consider that phase of the matter until it is pre- 
sented to us. The possibility of such a case arising is 
very remote. 

In the interpretation of Statutes words in common 
use are to be construed in their natural, plain and 
ordinary signification, unless it appears they were 
used in a technical or other sense. Southern Bell Tel. 
Co. v. D’Alemberte, 39 Fla. 25, 21 South. Rep. 570. 
The Legislature is presumed to know the meaning of 
words and the rules of grammar. The courts have no 
function of legislation, but simply seek to effectuate 
the intent of the Legislature. It is true there are cases 
in which it has been held that the letter of a Statute 
must yield to a contrary legislative intent obviously 
appearing from the statute when considered as a whole 
or in pari materia with other statutes. Curry v. Leh- 
man, 55 Fla. 847, 41 South. Rep. 18. Such cases are 
few and exceptional. Such a construction is sanctioned 
by the courts only when there are cogent reasons for 
believing that the letter does not accurately disclose 
the intent. U. S. v. Goldenberg, 168 U. S. 95, 42 L. 
Ed. 394; Osborne v. Simpson, 114 South. Rep. 543; 
Fine v. Moran, 74 Fla. 417, 77 South. Rep. 533; State 
ex rel. Jordan v. Buckman, 18 Fla. 267. 

The word “failure” when used in the commercial 
pursuits, including the conduct of the affairs of a 
bank, usually connotes a situation in the bank’s busi- 
ness wherein it is unable or declines to meet its cur- 
rent obligations at maturity, thereby leading to an en- 
forced suspension of business. The word “failure” is 
not always synonymous with “insolvency”. “Insoiv- 
ency” is reckoned by the liability to pay; “failure” by 
the lack of payment. Failure is usually accompanied 
by or is the result of insolvency, but though failure 
may be regarded as presumptive evidence of insolv- 
ency, every failure does not necessarily conclusively 
import insolvency. Instances may occur in which a 
bank may prudently suspend payment temporarily and 
voluntarily to prevent insolvency. But such action 
would constitute a “failure” in the sense that the 
bank is unable or declines to meet its current obliga- 
tions at maturity. So a “failure” within the meaning 
of Sec. 6104, C. G. L. 1927, may occur in the affairs 
of the bank although the bank has not been judicially 
declared “insolvent” nor a Receiver appointed, and al- 
though the bank is not in fact insolvent. See Terry v. 
Calnan, 13 8. C. 220; American Credit Co. v. Car- 
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roliton Furn. Mfg. Co. (C. G. A.), 95 Fed. 111; Mayer 
v. Hermann, 16 Fed. Cas. 1240; Davis v. Campbell 
(Ala.), 3 Stew. 319; State ex rel. Hyman v. Lewis 
(La.), 8 South. Rep. 602; Kennedy v. N. O. Savings 
Institution, 36 La. Ann. 847; Lea v. Bringier, 19 La. 
Ann. 197. 

When the Legislature used the word “failure” in 
the Statute under consideration, it is our judgment 
that it was used in its ordinary commercial signifi- 
cation and that it refers to the date upon which the 
bank suspended payment on its current obligations. 
What the Legislature meant by “failure” is somewhat 
elucidated, and the word interpreted by the Legisla- 
ture itself, in the latter portion of the same statute 
when in again referring to the same matter the Leg- 
islature employs the phrase “the date the place of 
business of the bank was closed.” It is common knowl- 
edge that the closing of the bank’s doors is the out- 
ward act usually employed to indicate that the bank 
is unable to meet its current obligations—that it has 
“failed.” 

As a part of a comprehensive plan of revision of 
the banking laws, the statute hereinabove discused 
was amended in 1929 so as to require such claims to 
be filed ‘“‘within one year from the date of the quali- 
fication of the liquidator” (formerly called the Re- 
ceiver). See Sec. 18 of Chap. 13576, Acts of 1929. We 
see no occasion, however, to construe the provisions 
of the original Act of 1919 other than as hereinabove 
stated. Courts are not concerned with the wisdom or 
policy of a statute so long as its provisions are reas- 
onable and do not contravene organic law. Stewart v. 
DeLand-Lake Helen Dr. Dist., 71 Fla. 158, 71 South. 
Rep. 32; Fine v. Moran, 74 Fla. 417, 77 South. Rep. 
533; State v. Bryan, 50 Fla. 293, 39 South Rep. 929; 
Osborne v. Simpson, supra. 

The language used in the original Act of 1919, 
which Act controls this situation, (See Brown v. 
Peoples Bank, 59 Fla. 163, 52 South. Rep. 719) has 
a plain and well understood meaning, affording no 
justification for a judicial departure from the specific 
terms of that Act in order to effectuate a supposed 
legislative intent to the contrary. The language em- 
ployed in the original Act of 1919 and that employed 
in the amendatory Act of 1929, is clearly of different 
import and effect. In view of the fact that the terms 
of the 1919 Act are plain, the most reasonable infer- 
ence to be drawn from the passage of the 1929 Act 
is that the Legislature intended a change in the ex- 
isting law, and not that the 1929 Act was passed 
merely to clarify the existing legislative intent under 
the original Act. If the latter had been the purpose of 
1929 Act, it is likely that such purpose would have 
been recited in the amendatory Act. 

When there exists no express statute limiting the 
time within which claims of this nature must be filed, 


and where the Receiver is a judicial Receiver or Agent 
of the court and the time within which claims shall 
be filed is fixed by order of court, it is sometimes held 
that the time may be extended within the discretion 
of the court in meritorious cases. See 7 C. J. 744, 34 
Cyc. 342. But that rule does not apply here. This Re- 
ceiver is not a judicial Receiver in the sense that he 
is an officer of the court (Bryan v. Bullock, 84 Fla. 
179, 93 South. Rep. 182; Bushnell v. Leland, 164, U. S. 
684, 41 L. Ed. 598), and the statute expressly fixes the 
period of limitation, leaving no discretion either to the 
Receiver or the courts. 

It follows that the motion to quash the alternative 
writ should be and is hereby granted. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
BROWN and BUFORD, JJ., concur. 

Opinion filed October 18, 1929. 

A case of original jurisdiction. 

Scofield & Scofield, for Relators; 

Winters, Foskett & Wilcox, for Respondent. 


CLYDE WOOD and O. D. RHODEN, 
Plaintiffs in Error, 
Vv. MANATEE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 

The plaintiffs in error were indicted and convicted, 
being charged with the offense of robbery by a person 
armed. 

The indictment charges the robbery to have been 
from the person of one I. L. White, the accused being 
armed with a dangerous weapon, to-wit: a pistol, 
which they had and presented at and upon the body 
of White with intent, if resisted by him, to kill or 
maim him. 

The charge is under the provisions of section 5055, 
Revised General Statutes of Florida. 

It is insisted by plaintiffs in error that section 
7157, C. G. L. of Fla., being a codification of former 
acts including chapter 12246 Acts of 1927, is the statute 
in force in this State. 

This question was raised in the lower court and 
was determined adversely to the plaintiffs in error in 
an order overruling and denying a motion in arrest 
of judgment, such order being in the following lan- 
guage, to-wit: 

“The above cause coming on this day to be 
heard upon motion in arrest of judgment based 
on the ground that Robbery as defined by the 
1927 Act of the Legislature is a misdemeanor and 
not a felony on account of the place of impris- 
onment not being specified as in the State prison, 
and the court having heard the argument of coun- 
sel and examined the journal of the Senate for 
1927, and it not appearing from the Journal that 


the Act of 1927, namely House Bill 222, passed 
the Senate as required by Section 17 of Article 
III of the Constitution of Florida, in that the 
Journal does not show the second reading of the 
bill or its final passage, and does not show the 
vote on the final passage of the bill taken by yeas 
and nays or entered on the Journal of the Sen- 
ate, the court is therefore, of the opinion that the 
Act of 1927 did not pass the Senate and is un- 
constitutional and that this offense is properly 
prosecuted and punished under the provisions of 
Section 5055 Revised General Statutes of Flor- 
ida of 1920 and that the indictment in this case 
sufficiently charges an offense under Section 
5055, it is, therefore, upon consideration :—’”’ etc. 
This holding of the lower court is supported by the 
record as presented by the Journal of the Senate ot 
1927 and was, therefore, without error. 

The contents of the Compiled General Laws, 1927, 
has never been enacted in whole as the statute law 
of the State of Florida, but by Legislative enactment 
this compilation constitutes only prima facie evidence 
of the statutes and, therefore, chapter 12246 as shown 
as section 7157 C. G. L. of Fla., has acquired no addi- 
tional strength, force or effect by having been in- 
cluded in this compilation. 

It is contended by plaintiffs in error that a definite 
description of the property, if the same was known to 
or was easily available to the grand jury, was neces- 
sary to be alleged in the indictment. This question 
was determined adversely to the contention of the 
plaintiffs in error in an able opinion prepared for this 
Court by Mr. Chief Justice Brown in the case of Steph- 
ens vs. State, 92 Fla. 43, 109 So. 303, in which the 
Court say: 

“Section 2812 Rev. Gen. Stats., reads as fol- 
lows: ‘No judgment shall be set aside or reversed, 
or new trial granted by any court of the State 
of Florida, in any cause, civil or criminal, on the 
ground of misdirection of the jury, or the im- 
proper admission or rejection of evidence or for 
error as to any matter of pleading or procedure, 
unless in the opinion of the court to which ap- 


plication is made, after an examination of the en- 


tire case it shall appear that the error complained 
of has resulted in a miscarriage of justice. This 
section shall be liberally construed’.” 

“Applying tthe principle ‘announced by this 
statute, which was adopted some 15 years ago, 
and which but crystallized into statutory form the 
‘harmless error’ doctrine which had so frequent- 
ly been announced by this court, we can not see 
how the plaintiff in error has been prejudiced by 
the failure of the evidence to correspond strictly 
with the description of the money as alleged in 
the information. While it is the more approved 
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practice to describe the property as definitely as 
the circumstances or the evidence before the grand 
jury reasonably permits, especially in cases where 
such description has a real bearing upon the guilt 
or innocence of the accused, yet if the infor- 
mation had merely alleged that the property tak- 
en by the robbery consisted of money of the value 
of a named amount. such allegation would have 
been ‘legally sufficient, and would have sup- 
ported a conviction, if the evidence had shown the 
robbery of any particular kind of money of value, 
even though the value was less than the amount 
alleged. See authorities above cited; also Edwards 
vs. State, 49 Ala. 334. When, as here, the infor- 
mation went further, and alleged with, in this 
case unnecessary particularity, that the property 
taken consisted of ‘fone lot of paper bills and 
silver coins”, failure to prove that particular part 
of the allegations will be treated as immaterial in 
a case, like the present one, where the question of 
guilt, or the proof thereof, does not in any way de- 
pend upon the identical description or character 
of the money taken; the remainder of the descrip- 
tion (i.e., money of the United States of the value 
of one hundred and sixty-four dollars and twen- 
ty-six cents) being legally sufficient, and proof 
thereof sufficiently made. It is not denied, and the 
evidence showed without contradiction, that Tyler 
was robbed of money of the United States of the 
value of one hundred and sixty-four dollars and 
some odd cents. The defense was that the defend- 
ant did not participate in such robbery and knew 
nothing about it. What difference did it make to 
the defendant whether the money taken was in 
paper bills and silver coins or all silver, or all 
paper? That was not a disputed question at the 
trial, and the error here complained of had no 
bearing whatever upon the contested issue in the 
eourt below, and could not have had any influ- 
ence upon the verdict. Certainly it can not be said, 
in the language of the statute, that an examin- 
ation of the entire case makes it appear that the 
error complained of has resulted in a miscarriage 
of justice. It was the evident purpose of this 
statute that convictions should not be set aside 
on account of mere technical errors, which did 
not affect the merits of the case on trial, and 
which had no legitimate bearing upon the ques- 
tion of the guilt or innocence of the defendant of 
the crime charged, or the amount of punishment 
imposed therefor.” 

It is contended by the plaintiffs in error that the 
evidence was insufficient to support the indictment 
charging robbery from the person, because the mon- 
ey, which was the alleged subject of the robbery, was 
shown not to have been taken from actual contact with 


- 
Bua 
— | 
— 
24 
i! 
— 
— 
ij 
4 
| 
' 
| 
| 
| 
— 
— 
— 
— 
— 
| 
— 
a | 
— 
| 
— | 
— 
| 
i| 
| 
— | 
| 
— | 
hit 
| | 
— 
hil! 
— 
~ 
— | 
— 
— 
— 
— 
| 
— 
— 
— 
— 
— | 
— | 
| 
— | 
— | 
i 
| 
i 4 
— 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


the person of White, but was taken in part from a 
money drawer in the banking room where White was 
held up by the accused, and a part from the vault of 
the bank. 

The evidence shows that White was the cashier of 
the bank, that he was present and in custody and 
control of the banking room and vault and that the 
money was, until the advent of the accused, under 
his supervision, possession, custody and control. 


In 23 R. C. L. 1142 the writer says: 


“It is often stated that an essential and dis- 
tinguishing characteristic of robbery is the fact 
that the felonious taking must be from the per- 
son of another, but by the great weight of auth- 
ority the words “taking from the person of an- 
other” as used in connection with the common 
law definition of robbery, are not restricted in 
application to those cases in which the property 
taken is in actual contact with the person of the 
one from whom it is taken, but include within 
their meaning the taking by violence or intimida- 
tion from the person wronged, in his presence, of 
property which either belongs to him or which is 
under his personal protection and control. And 
where such words have been incorporated into 
statutes defining robbery they have received the 
same construction. In this connection the prepo- 
sition “from” does not convey the idea of contact 
or propinquity of the person and property. It 
does not imply that the property is in the actual 
or immediate presence of the person. The thought 
of the statute, as expressed in the language is that 
the property must be so in the possession or un- 
der the control of the individual robbed that vio- 
lence or putting in fear was the means used by 
the robber to take it. If it is away from the own- 
er, yet under his control, for instance in another 
room of the house, or in another building on his 
property, it is nevertheless in his personal posses- 
sion; and, if he is deprived thereof, it may well 
be said it is taken from his person. Goods are 
called personal property in the law, and presumed 
to accompany the person. If taken from the own- 
er, this relation of owner and property is sur- 
rendered, and the goods are separated from the 
person, and this essential element of the offense 
is established.” 


The construction of the meaning of the words, 
“taking from the person of another” as above set forth 
is applicable to the language used in section 5055 Rev. 
Gen. Stats. of Fla., and, therefore, the proof submit- 
ted in the instant case as to this element of the offense 
was sufficient to support the charge. 


Finding no reversible error disclosed by the rec- 
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ord, we think the judgment should be affirmed and 
it is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, Ju., 
concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

A writ of error to the Circuit Court for Manatee 
County, W. T. Harrison, Judge. 

John B. Singletary, for Plaintiffs in Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for the State. 


JANIE ROLAND, alias 
JENNIE ROLAND, 
Appellant, 
Vv. DADE COUNTY. 
ROSA B. MATHEWS and 
WILBUR M. ROLAND, a minor. 
by his next friend, FRED M. 
VALZ, 
Appellees. 
BUFORD, J. 

In this case the appeal is from an interlocutory de- 
cree of partition entered by the Chancellor in a suit 
brought to partition certain lands in Dade County. 

The rights of the parties depend entirely upon 
whether or not the County Judge’s Court of Duval 
County, Florida, had jurisdiction to probate the last 
Will and Testament of one William M. Roland, de- 
ceased, which was filed in such Court on the 9th day 
of December, 1924, and to issue letters Testamentary 
thereon. 

The answer to the question of whether or not such 
Court had such jurisdiction at the time it assumed 
to take such action must be found from the evi- 
dence introduced before an examiner and considered 
by the Chancellor. 

Testimony was taken before a Master on issues 
properly made and presented, and was presented to 
the Court without Master’s Report, such Report be- 
ing waived. 

The record shows substantial evidence supporting 
the decree of the Chancellor. 

The rule in this State, that the finding of a Chan- 
cellor based on testimony taken before an examiner 
will not be given the same effect as the verdict of a 
jury, but the Chancellor’s conclusions solely on facts 
will not be reversed unless it clearly appears that he 
has erred in such conclusions, is established by a long 
line of decisions of this Court, as is also the rule that 
where there is a direct conflict in the testimony on 
which a decree is based, but there is evidence to sup- 
port the decree, it will not be reversed. Lewter v. Price, 
25 Fla. 574, 6 Sou. 439; Waters v. Southern Asphalt 
etc. Co., 67 Fla. 440, 65 Sou. 457; Hogenoom v. Ander- 
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son, 70 Fla. 393, 70 Sou. 312; Sandlin v. Hunter Co., 
70 Fla. 514, 70 Sou. 553; Rosenthal v. First Natl. Fire 
Ins. Co., 74 Fla. 371, 77 Sou. 92; Baldwin v. Chris- 
topher, 75 Fla. 605, 79 Sou. 339; Tatum v. City B. & 
L. Assn., 76 Fla. 258, 79 Sou. 839; McCook v. Caruth- 
ers 87 Fla. 238, 99 Sou. 559; Travis v. Travis, 81 Fla. 


- 309, 87 Sou. 762; Schafer v. Voyle, 88 Fla. 170, 102 


Sou. 7; Edney v. Stinson, 90 Fla. 335, 105 Sou. 821. 

We, finding that this Court in the instant case 
should not reverse the Chancellor in his findings of 
fact, it is not needful to discuss assignments of error 
based on other grounds because if the Chancellor is 
sustained in his findings on the facts the other assign- 
ments of error must in this case be disposed of ad- 
versely to the contentions of the appellant. 

Finding no reversible error presented by the rec- 
ord, the decree should be affirmed. It is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

An appeal from the Circuit Court for Dade County, 
Paul D. Barns, Judge. 

Price, Price, Kehoe & Kassewitz, for Appellant; 

Mcllvaine & Ray, for Appellees. 


I. G. ARCHIBALD, TRADING 
as ARCHIBALD FURNITURE CO., 

Plaintiff in Error, 

v. SARASOTA COUNTY. 

W. G. DONALD, 

Defendant in Error. 
FRED F. WOOLLEY and 
CLARE C. HOSMER, 

Sureties. 

BUFORD, J. 

In this case a judgment was obtained against one 
Donald in the Circuit Court of Sarasota County. Ex- 
ecution was issued on the judgment and was levied 
on certain personal property described in the return. 
The property was advertised for sale. 

Donald, wishing to retake the property, gave a 
forthcoming bond, which was executed by Donald as 
principal, and Fred F. Wooley and Clare C. Hosmer 
as sureties. The bond was filed in the office of the 
clerk of the circuit court. On the day of sale the sher- 
iff made his return on the bond showing that the 
property had not been forthcoming according to the 
obligation of the bond. The bond was given under 
the provisions of section 2825 Rev. Gen. Stats. of Fla., 
section 4512 C. G. L., which is as follows: 

“If a defendant in execution desires to retake 
into his possession any property levied upon he 
may do so, by executing a bond with two good 
and sufficient sureties payable to the plaintiff, to 
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be approved by the officer making the levy, in a 
sum double the value of the property retaken, 
which value shall be fixed by the officer holding 
the execution, conditioned for the forthcoming of 
the property retaken on the day of sale desig- 
nated in said bond.” 

The sheriff made his return and judgment was en- 
tered against the sureties and execution issued under 
provisions of section 2826 Rev. Gen. Stats. of Fla., sec- 
tion 4513 C. G. L., which is as follows: 

“Should the execution remain unpaid, and the 
parties to the bond fail to produce such property 
by the day specified, said bond shall be returned 
to the court from which the execution issued, as 
forfeited; and the clerk, or the court if it has no 
clerk, shall enter up judgment forthwith against 
the sureties for the value fixed as aforesaid of 
the property so bonded, or if the value of the 
property exceed the amount of the execution, then 
for the amount of the execution, and execution 
shall issue therefor. Such proceedings shall not 
affect the liability of the principal upon the orig- 
inal judgment.” 

A motion was made by the sureties to vacate and 
set aside the judgment and cancel the execution, which 
motion was granted and ‘judgment rendered thereon, 
the pertinent part of which was as follows: 

“That on the 21st day of September, 1927, said 
Fred F. Woolley, one of said sureties mentioned 
in said purported judgment and in execution filed 
his motion for a stay of said execution and for 
the suspension of the proceedings thereon, and 
gave his reasons therefor, all of which will fully 
appear by said motion, several of said reasons 
being that no valid legal judgment has been 
granted or entered of record in said cause against 
said Fred F. Woolley and Clare C. Hosmer as 
sureties that no action has been brought upon 
said forthcoming bond nor have the parties to 
said forthcoming bond, to-wit, the principal and 
sureties thereon, had their day in court as to any 
liability on said bond nor have they had any 
chance to present their side of the cause or any 
defense which they may have had as to their 
liability upon said bond, that the execution is- 
sued on September 19th, 1927, against Fred F. 
Woolley and Clare C. Hosmer as sureties on said 
forthcoming bond was not issued or based upon 
any valid legal judgment against said Woolley and 
Hosmer, and was issued without authority of law 
and that Section 2826 of the Revised General 
Statutes of Florida of 1920 is unconstitutional 
in allowing the entering up of judgment forth- 
with ex parte against the sureties thereon with- 
out any trial thereon and without giving them a 
chance to be heard in court and that it is further 
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unconstitutional in that it violates sections 1, 3 
and 12 of the Bill of Rights of the Constitution 
of Florida, and also Section 1 of the Fourteenth 
Amendment of the Constitution of the United 
States. 

“The Court further finds that the grounds of 
said motion for a stay-of said execution and the 
pleadings thereon are well taken upon the con- 
stitutional questions raised, that said sureties 
Fred F. Woolley and Clare C. Hosmer, have never 
had their day in Court as to any liability upon 
said bond, that said execution issued under date 
of September 19th, 1927, was not issued or based 
upon any valid legal judgment against Fred F. 
Woolley and Clare C. Hosmer, sureties, as afore- 
said, that said judgment entered on September 
13th, 1927, and appearing of record in the Cir- 
cuit Court Minute Book 3, upon pages 133-134 of 
the Public Records in the office of the Clerk of 
the Circuit Court of Sarasota County, Florida, is 
invalid, void and of no effect, same having been 
entered against said sureties without their having 
ever had their day in court or ever having any 
chance to present any defense which they might 
have had in said matter, and that Section 2826 
of the Revised General Statutes of Florida 1920 
is unconstitutional in that it allows the entering 
up of a judgment forthwith ex parte against sure- 
ties upon bonds without giving them a chance to 
be heard in Court, without any notice that same 
will occur and that said Section 2826 of the Re- 
vised General Statutes of Florida of 1920 violates 
Sections 1, 3 and 12 of the Bill of Rights of Con- 
stitution of Florida and also violates Section 1 of 
the Fourteenth Amendment of the Constitution 
of the United States. 

“IT IS THEREUPON ORDERED AND AD- 
JUDGED By this Court that said execution issued 
on September 19th, 1927, in this cause against 
Fred F. Woolley and Clare C. Hosmer as sure- 
ties upon said forthcoming bond based upon said 
purported judgment of September 13th, 1927, 
which said judgment appears of record in Cir- 
cuit Court Minute Book No. 3 upon pages 133 and 
134 of the Public Records of Sarasota County, 
Florida, in the office of the Clerk of the Circuit 
Court of said County, be stayed and said I. G. 
Archibald trading as Archibald Furniture Com- 
pany, his agents, attorneys and employees and 
said L. D. Hodges as Sheriff of Sarasota County, 
Florida, and his deputies and his successors in 
office are hereby forever stayed from executing 
the Writ of execution in the above entitled cause, 
dated September 19th, 1927, against Fred F. 
Woolley and Clare C. Hosmer as sureties upon 
the forthcoming bond aforesaid. 
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“IT IS FURTHER ORDERED AND AD- 
JUDGED that said purported judgment bearing 
date of September 13th, 1927, and appearing in 
Circuit Court Minute Book No. 3 upon pages 
133 and 134 of the Public Records of Sarasota 
County, Florida, in the office of the Circuit Court 
of said County be and the same hereby is vacat- 
ed, set aside and declared null and void and of 
no effect for the reasons heretofore set out in 
this order, upon the authority of Coe vs. Armour 
Fertilizer Works, 237 U. S. page 413; 59 L. Ed. 
1027.” 

This case is differentiated from the case of — 
vs. Armour Fertilizer Works, 237 U. S. 413, 59 L. 
Ed. 1027, in that in the case above cited execution 
was issued against a stockholder in a corporation 
when jsuch stockholder had not by any means or 
method been brought within the jurisdiction of the 
court entering the judgment and execution and, there- 
fore, it was held’ that the judgment was entered 
against such stockholder in derogation of the Four- 
teenth Amendment to the Federal Constitution. While 
in the instant case the sureties and now judgment 
debtors submitted themselves to the jurisdiction of 
the court by coming into court, making and executing 


_ a bond under the statute law of this State and caus- 


ing the same to be filed in the cause then pending 
in such court. 

By executing and filing such bond, the sureties ac- 
cepted the terms of the statute above quoted as a 
part of their contract and agreement, and by caus- 
ing the bond to be filed in the cause then pending, 
they voluntarily made themselves parties to such cause 
and brought themselves within the ,jurisdiction of 
the court for the purpose of the application of the 
statute in this regard. 

The judgment of the Circuit Court should be re- 
versed upon the authority of the opinion in the case 
of Fariss, et al., vs. Holley et al, 95 Fla. 360, 116 Sou. 


763, and authorities there cited, and it is so or- 
dered. 


Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

A writ of error to the Circuit Court for Sara- 
sota County, Paul C. Albritton, Judge. 

Will O. Murrell, for Plaintiff in Error; 


Burket & Fish, F. W. Dart and F. C. Dart, for de- 
fendants in Error. 


MARION MORTGAGE COMPANY 
a Florida Corporation, 
as Trustee, 


Appellant, 
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SARASOTA COUNTY. 


C. O. TEATE and his wife, 
BEULAH F. TEATE, 


Appellees. 


BUFORD, J. 


This was a suit brought to foreclose a mortgage. 


There was a final decree of foreclosure and afterwards 
the decree was modified on a petition for re-hearing 
and it is from the order modifying the decree that 
appeal was taken. 


The final decree described the property foreclosed 


as follows: 


“All that tract or parcel of land situate, lying 
and being inthe City of Sarasota, Sarasota 
County, Florida, more particularly described as 
followes: 

“Lots One (1) and Two (2) and Six (6) of 
the Sub-division of Lot Thirty-Six (36) and 
fractional parts of Lots Thirty-eight (38) and 
Forty (40) of Block “B” Plat of Sarasota, Flor- 
ida, as per plat thereof, recorded in Plat Book 
1, page 4. 

“Together with all improvements situated on 
the above described land, including all fixtures, 
furnishings and furniture located in the build- 
ing or buildings situated on said land.” 

The pertinent part of the order modifying the final 


decree is as follows: 


“The above styled cause having heretofore 
come on for a hearing before the Court, on a pe- 
tition for a rehearing, and the Court having 
entered its order therein granting said petition 
and striking from the final decree rendered in 
said case that portion pertaining to ‘all furnish- 
ings and furniture’ mentioned in said mortgage 
and decree, 

IT IS THEREUPON, CONSIDERED, OR- 
DERED, ADJUDGED AND DECREED BY THE 
COURT, That the Receiver heretofore appoint- 
ed in said cause to take charge of and preserve 
said property be, and it is hereby directed and 
ordered to deliver up and surrender to C. O. Teate 
and Beulah F. Teate, the defendants in said 
cause, and their assigns, all furnishings and fur- 
niture located and being in the said building/ 
buildings on the lands described in said mortgage, 
said delivery and surrender thereof to be in- 
stanter.” 


The description of the property as embraced in 


the mortgage, foreclosure of which is sought, was as 
follows: 


“All that tract or parcel of land situate, lying 
and being in the City of Sarasota, Sarasota 
County, Florida, more particularly described as 
follows: 


Lots One (1), Two (2) and Six (6) of the 


sub-division of Lot Thirty-six (36) and fraction- 
al part of lots Thirty-eight (38) and forty (40) 
of Block “B” of Sarasota, Florida, as per plat 
thereof recorded in plat Book 1, page 4. 

“TO HAVE AND TO HOLD THE ABOVE De- 
scribed property together with all of the improve- 
ments now or hereafter situated thereon, includ- 
ing all fixtures, furnishings and furniture, which 
may be placed by the owner in the building or 
buildings situated thereon, whether such build- 
ings now exist or are hereafter erected, which 
furniture and furnishings the owner warrants 
shall be free from any incumbrances retention of 
title or other claims in favor of any other per- 
son and that this trust deed or mortgage shall be 
a first lien thereon, as well as all the appurten- 
ances thereunto belonging or in anywise apper- 
taining unto it, the said G. L. Miller Bond & 
Mortgage Company as Trustee, as aforesaid in 
trust nevertheless for securing to the (holders 
of said bonds and coupons the payment thereof, 
and for the uses and purposes herein set forth 
and declared, and the said parties of the first 
part hereby warrant unto said trustee that said 
premises are free from all incumbrances and will 
forever warrant the title to said premises unto the 
said trustee its successors and assigns against the 
claims of all persons whomsoever.” 

Paragraph 4 of the Mortgage contains the following 


language: 


“In case of such default as aforesaid, contin- 
uing as aforesaid, it shall be lawful for the said 
trustee to enter upon and take charge of said 
premises and to proceed to sell and dispose of, 
either by one sale or different sales, as said trus- 
tee may deem best all of the property both real 
and personal hereby conveyed or intended so to 
be or such portion as said trustee may deem 
necessary at public auction,in the City of Sara- 
sota, Sarasota County, Florida,” etc. 

Paragraph 14 contains the following language: 

“Said owner further covenants and agrees 
that while he shall remain in possession of the 
property, or any part thereof, he shall and will 
pay and discharge all legal taxes, assessments 
and governmental charges, of every character 
whatsoever, imposed on said premises and prop- 
erty or any part thereof, and shall not permit 
any mechanics’, materialmen’s, laborers’ or other 
liens or privileges to fasten upon said property, 
or any of the improvements thereon, or furni- 
ture, furnishings and equipment therein, which 
will in anywise effect the security of this trust - 
deed or mortgage so that the priority of this deed 
may be duly preserved and that he shall not and 
will not do or suffer any things to be done where- 
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by the lien of this indenture might or could be 
impaired unto said bonds hereby secured with in- 
terest thereon, shall be fully paid and satisfied,” 
etc. 

Thus it is seen that it was clearly the intent of the 
parties that the instrument should create a lien in 
equity on all fixtures, furnishings and furniture which 
may be placed by the owner in the building. or build- 
ings situate on the lands described in the mortgage. 

The contention is made by appellant that no valid 
mortgage existed upon the property because, as it is 
alleged, the mortgagor did not own the furniture at 
the time the mortgage was given and, therefore, could 
not create a lien upon property which the mortgagor 
did not then own. There is no evidence in the record 
to sustain this contention but, if there were evidence 
to that effect it would make no material difference. 

In Ga. Home Ins. Co. vs. Hoskins, 71 Fla. 282, 
71 So. 285, this Court say: 

“No particular form of words is necessary 
to constitute a chattel mortgage; if, without re- 
gard to form, the instrument is in legal effect a 
chattel mortgage, it will void a fire insurance 
policy which contains a provision to the effect, 
that, if the insured personal property is or be- 
comes encumbered by a chattel mortgage, the 
policy shall be void.” oe 

Section 3836 Rev. Gen. Stats. of Fla. (Sec. 5724 
C. G. L.) is as follows: 

“All deeds of conveyance, obligations con- 
ditioned or defeasible, bills of sale or other in- 
struments of writing conveying or selling prop- 
erty, either real or personal, for the purpose or 
with the intention of securing the payment of 
money, whether such ‘instrument be from the 
debtor to the creditor or from the debtor to some 
third person in trust for the creditor, shall be 
deemed and held mortgages, and shall be subject 
to the same rules of foreclosure and to the same 
regulations, restraints, and forms as are pre- 
scribed in relation to mortgages.” 

In 11 C. J. page 440, the author says: 

“While a contrary rule prevails in some juris- 
dictions, according to the weight of authority a 
mortgage of future property although invalid at 
law, is good in equity as against the mortgagor 
and all persons claiming through him with notice, 
or voluntarily, or in bankruptcy, even if the mort- 
gagee has not taken possession of the property 
and the mortgagor has done no new act to con- 
firm the mortgage. The mortgage operates as a 
contract to assign as soon as the mortgagor ac- 
quires the property, which lien is enforced in 
equity as a lien attaching to the property, on the 
maxim that equity considers as.done that which 
ought to be done; but it has been held that a 


mortgage of future property will be enforced 

only as a right under the contract and not as a 

trust attached to the property, and where su- 

perior equities of third parties have not inter- 
vened. Equity will not enforce the mortgage as 
against general creditors whose claims have ac- 
crued before possession is taken under the mort- 

gage.” 

In Jones on Chattel Mortgages, 5th Ed., Sec. 70, 
page 250, the writer says: 

“In the preceding sections it has been shown 
that a mortgage of future property is void, at 
law, as against others acquiring an interest in 
it, except in case the mortgagee takes posses- 
sion of such property before any adverse inter- 
ests have been acquired. A different rule, how- 
ever, prevails in equity. There, while such mort- 
gage itself does not pass the title to such prop- 
erty, it creates in the mortgagee an equitable in- 
terest in it, which will prevail against judgment 
creditors and others, although the mortgagee has 
not taken possession of the property, and the 
mortgagor has done no new act to confirm the 
mortgage. The ground of the doctrine is, that the 
mortgage, though inoperative as a conveyance, is 
operative as an executory agreement, which at- 
taches to the property when acquired, and in 
equity transfers the beneficial interest to the 
mortgagee, the mortgagor being regarded as a 
trustee for him, in accordance with the familiar 
maxim, that equity considers that done which 
ought to be done.” 

In Hickson Lbr. Co. vs. Gay Lbr. Co., the Su- 
preme Court of North Carolina, reported 63 S. E.. 
1045, 21 L. R. A. (N. S.) 843, say: 

“It is well understood that at common law 
nothing can be mortgaged that is not in exist- 
ence and does not at the time belong to the 
mortgagor, for a person can not convey that 
which he does not own; but it is now well set- 
tled that equity will give effect to a contract to 
convey future-acquired property whether real or 
personal. Equity considers that done which the 
mortgagor has agreed to do, and treats the mort- 
gage as already attaching to the newly acquired 
property as it comes into the mortgagor’s hands. 
‘It is settled that such a clause is valid’, says Mr. 
Justice Brewer in Central Trust Co. v. 
Kneeland, 138 U. S. 419, 34 L. Ed. 1015, 11 S. 
Ct. Rep. 358. ‘A clause in a mortgage which 
subjects subsequently acquired property to the 
lien of the mortgage is a valid clause,’ says Mr. 
Justice Peckham in Bear Lake & River Water- 
works & Irrig. Co. v. Garland, 164 U. S. 15. 41 
L. Ed. 333, 17 Sup. Ct. Rep. 10; Galveston H. &. 
H. R. Co. v. Cowdrey, 11 Wall. 459, 20 L. Ed. 199; — 
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1 Jones Mort. 153; Pingrey, Mort. Sec. 453; 
Brown v. Dail, 117 N. C. 41, 23 S. E. 45; Perry v. 
White, 111 N. C. 197, 16 S. E. 172; Cooper v. 
House, 130 N. C. 202; 41 S. E. 98.” 

The case of Mitchell v. Winslow, 2 Story, cited in 
the case of Hickson Lbr. Co. v. Gay Lbr. Co., supra, is 
considered the leading case in this country on this 
point. We could cite hundreds of cases from various 
jurisdictions in this Country and in England holding 
that a clause in a mortgage like the one here under 
consideration is a valid and binding obligation be- 
tween the parties and enforceable as a lien in equity. 
In fact, we have found no authority to the contrary. 

The order of the chancellor granting a re-hear- 
ing and modifying the final decree should be reversed 
with directions that the final decree do stand as orig- 
inally entered. It is so ordered. 

Reversed. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

An appeal from the Circuit Court for Sarasota 
County, Paul C. Albritton, Judge. 

Redfearn & Ferrell, for Appellant; 

Will O. Murrell and Sam E. Murrell for Appellees. 


FLORIDA MOTOR LINES, INC., 
a Corporation, 
Plaintiff in Error, 
Vv. CIRCUIT OF 
BROWARD COUNTY. 
RALPH N. CASAD, by his next 
friend and father, B. F. Casad, 
Defendant in Error. 
BROWN, J. 

Writ of error to judgment for plaintiff in action 
for damages for personal injuries. 

The evidence showed that defendant’s motor bus 
was travelling South on Andrews Avenue, a broad 
’ Avenue some fifty or sixty feet wide, in Fort Laud- 
erdale, at about eight o’clock on a dark night. A 
storm had been predicted for that night. Some rain 
was falling, and some wind was blowing. Very few 
street lights were burning and the street was rather 
dark. At a point about three blocks South of the 
railroad crossing, a car was parked on the West side 
of the street, which was on the right of the driver 
of the bus, as he proceeded Southward. Some man 
driving a Ford roadster evidently attempted to drive 
into a private driveway running West from the street 
at a point about where the South end of the parked 
car was. For some reason, presumably because the 


parked car partially obstructed his way, after the 


roadster had turned out from the street and was ap- 
parently entirely out of the way of Southbound traf- 


fic, it was suddenly backed out into the street again, 
and directly in the path of the approaching bus. The 
driver of the bus saw the back end of the roadster 
emerging immediately in front of him from behind 
the parked car, and quickly put on the brakes and 
swerved the big bus to the left, in an effort to avoid 
a collision with the roadster. The right end of the 
front bumper of the bus struck the roadster, spin- 
ning it around, and the bus continued its deflected 
course diagonally across the street to the left, and ran 
into plaintiff’s car, demolishing it, and inflicting seri- 
ous personal injuries upon the plaintiff. Plaintiff 
was driving his car Northward at a very moderate 
rate of speed and on the extreme right hand side 
of the street when he was hit. It is not contended 
that plaintiff was guilty of contributory negligence. 
The testimony for the defendant, including that 
of the driver of the bus, tends very strongly to show 
that the collision with the backing roadster had bent 
the right hand end of the front bumper of the bus 
back against the tire of the front wheel, so as to pre- 
vent the driver from turning the bus to the right, to 
avoid striking plaintiff’s car, and thus rendering his 
collision with plaintiff’s automobile unavoidable. If 
this were true, the driver of the bus would have been 
free from negligence contributing to the causation of 
the collision with plaintiff’s car unless he was trav- 
eling at a negligently rapid rate of speed when the 
roadster backed into his path, which rapid speed made 
it impossible for him to check the momentum of the 
bus after the collision with the roadster sufficiently 
to avoid running into plaintiff’s car. Defendant’s wit- 
nesses testified that as it proceeded Southward along 
the Avenue the bus was travelling at a moderate 
and careful rate, some twelve to fifteen miles per 
hour, whereas the plaintiff and two of his witnesses 
testified that it was going at the rate of thirty five 
to forty miles per hour. If the bus was travelling at 
the latter rate, the jury might well have found that 
under the circumstances the bus was being driven at 


.a rate of speed which constituted negligence, and 


that this negligence proximately contributed, under 
all the circumstances, to the collision with plaintiff’s 
car, in that, in spite of the unexpected collision with 
the roadster and the disabling of the steering gear 
of the bus, the latter might have been checked by the 
brakes sufficiently to have allowed plaintiff’s car to 
get by in safety. 

It is contended that the testimony of plaintiff’s 
witnesses as to the speed of the bus is not as con- 
vincing as that of the witness for the defendant, and 
while there is probably some ground for this conten- 
tention, as the testimony appears before us in cold 
type, there was sufficient evidence, if believed by the 
jury, to sustain their finding in that respect, as well 
as the refusal of the trial judge to set it aside, and 
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the creditability of such evidence was a question for 
the jury. 

Charges 11 and 12 requested by the defendant, and 
refused by the court, were as follows: 

Charge No. 11. If you believe the evidence 
in this case, and if you further believe from the 
evidence that the defendant’s bus was not mov- 
ing in excess of a proper rate of speed prior 
to the collision with the automobile in which plain- 
tiff was riding, and if you further believe from 
the evidence that the driver of defendant’s bus 
was obliged to swerve said bus to his left in an 
attempt to avoid serious collision with an auto- 
mobile which suddenly obstructed the path of 
said bus, along the westerly side of Andrews 
Avenue, and as a proximate consequence there- 
by colliding with the automobile in which the 
Plaintiff was riding, then I charge you that you 
cannot return a verdict for the plaintiff. 

Charge No. 12. If you believe the evidence in 
this case, and if you further believe from the 
evidence that the sudden backing of an auto- 
mobile in front of defendant’s bus was the sole 
cause of the collision between said bus and the 
automobile in which plaintiff was riding, then 
I charge you that you must return a verdict 
for the defendant. 

Charge 11 fails to hypothesize one pertinent ele- 
ment—that is, whether after swerving the bus to 
avoid collision with the other automobile, the driver 
of the bus used due diligence, by proper applica- 
tion of the brakes for instance, to check or stop the 
bus before it struck plaintiff’s car. There was some 
evidence from which the jury might reasonably have 
inferred that the driver failed to make proper use of 
his brakes, or that the brakes were defective. We re- 
fer to the testimony to the effect that after swerving 
and striking the roadster the bus continued on to the 
point where plaintiff’s car was struck without ap- 
parent slackening of its speed. We cannot say there- 
fore that the court was clearly in error in refusing 
this instruction. 

The proposition embraced in requested charge 
No. 12, while no doubt correct, appears to have been 
substantially covered by the following portion of the 
court’s general charge: 

“If you find from the evidence in these two 
cases that the injury complained of was the re- 
sult of an unavoidable accident, you must find 
for the defendant. An accident is that which hap- 
pens without the fault of anyone, and without or 
beyond one’s foresight or expectation. When both 
parties exercise ordinary care, an injury result- 
ing to one of them is relatively to them the re- 
sult of an accident. Or, if you find from the evi- 
dence that the sole proximate cause of the in- 


juries complained of was the act of some third 

person you must find for the defendant.” 

After careful consideration of the above and the 
remaining assignments of error, we find no revers- 
ible error in the record, and the judgment will ac- 
cordingly be affirmed. 

Affirmed. 

TERRELL, CJ., and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD. 
JJ., concur in the opinion and judgment. 

Opinion filed October 18, 1929. 

A writ of error to the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

Knight, Thompson & Turner and Chancey, Lester 
& Saunders, for Plaintiff in Error; 

Roach & Hoyle, for Defendant in Error. 


H. W. McCAY, 
Appellant, 
Vv. DADE COUNTY. 
VERNON C. SEAVER. 
Appellee. 
BUFORD, J. 


The appellant exhibited his bill of complaint in 
the Circuit Court of Dade County seeking to require 
the defendant to specifically perform an alleged con- 
tract for the purchase of certain real estate. A demur- 
rer being interposed to the bill of complaint was 
sustained. Whereupon an amended bill of complaint 
was filed and a demurrer thereto was sustained. 
Thereafter, a second amended bill of complaint was 
filed. A demurrer was interposed thereto and was 
sustained and the bill of complaint dismissed. From 
this order appeal was taken. The language used by 
the Court in sustaining the demurrer was, “The Court 
finds that the exhibits attached to the complainants 
original bill of complaint, the amended bill of com- 
plaint and the second amended bill of complaint do 
not constitute a contract between the parties which 
could be specifically enforced in equity.” 

In the case of Merrill vs. Barnes, 94 Fla. 882, 114 
Sou. 527, this Court say: 

“Applications to enforce specific perform- 
ance of contracts for the sale of land are ad- 
dressed to the sound judicial discretion of the 
chancellor, such discretion to be controlled by the 
principles of law and equity as applied to the 
facts and circumstances of the particular case, 
and when thus controlled his decision will not be 
disturbed on appeal unless clearly erroneous. 
(Dixie Naval ‘Stores Co. German-American 
Lumber Co. 76 Fla. 339, 70 Sou. 836; Chabot vs. 
Winter Park Co., 34 Fla. 258, 15 Sou. 756; Rich- 
ardson vs. Varn, 80 Fla. 517, 86 So. 503; Murphy 
v. Hohne, 73 Fla. 803, 74 So. 973, cited.) Gautier | 
v. Bradway, 87 Fla. 193, 99 So. 879.” 


The complainant relied upon certain letters inter- 
changed between the parties as constituting the con- 
tract. The letters exhibited in the instant case failed 
to constitute a binding contract between the parties 
as they failed to show that the minds of the parties 
ever met in agreement as to the terms and conditions 
of the purehase and sale. 

In the case of Webster Lbr. Co. vs. Lincoln, 94 Fla. 
1097, 115 So. 498, this Court say: 

“A complete contract may be gathered from 
letters, writings and telegrams between the par- 
ties, relating to the subject-matter of the contract, 
and so connected with each other that they may 
be fairly said to constitute one paper. 

“In order that there be a contract, the parties 
must have a definite and distinct intention, com- 
mon to both, and without doubt or difference. 
Until all understand alike, there can be no as- 
sent and, therefore, no contract. Both parties 
must assent to the same thing in the same sense, 
and their minds must meet as to all the terms. 

“In order to create a contract it is essential 
that there should be a reciprocal assent to a cer- 
tain and definite proposition, and so long as any 
essential matters are left open for further consid- 
eration, the contract is not complete, and the 
minds of the parties must assent to the same 
thing at the same time.’ Strong etc. Co. v. Baars, 
60 Fla. 253, 54 South. Rep. 92.” 

The writings relied upon being insufficient to 
meet the requirements of the rule as enunciated by this 
Court and discussed in the opinions above referred to, 
the order of the chancellor should be affirmed. 

It is so ordered. 

Affirmed. 

WHITFIELD, PJ., and STRUM, J., concur. 
TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed October 18, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, H. F. Atkinson, Judge. 

McCay & Holcomb, for Appellant. 

E. F. P. Brigham, for Appellee. 


FREDERICK G. DEITERLE, 

Plaintiff in Error, 
v. DADE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BUFORD, J. 
In this case the plaintiff in error was arrested, 
being suspected of the unlawful killing of Ollie Glass. 
a woman with whom he had been living and holding 
out as his wife, although she was not, for several 
months prior to her death. 
The body of an unknown and unidentified woman 
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was found on the shores of Biscayne Bay in or near 
Miami. From the evidence legally introduced it may be 
fairly assumed that this body was that of Ollie Glass, 
although it was so decomposed as to make positive 
identification impossible. 

The plaintiff in error here, defendant in the court 
below, was arrested sometime after the body was 
found. He was arrested in the night time in the room 
which he and Ollie Glass had formerly occupied. He 
was taken to the county stockade and, after being 
questioned by the officer who arrested him and main- 
taining that Ollie Glass had committed suicide, he was 
placed in a cell without a bed and he claims was chain- 
ed to the floor. Other witnesses are evasive as to this 
fact, but it is undisputed that he remained in that 
cell all night; that the cell was infested with mosqui- 
toes to such an extent that he could not sleep but 
had to take off his shirt and fight mosquitoes through- 
out the night. The next morning he was given two 
biscuits, which he could not eat, and a cup of coffee 
and, without being allowed to make any toilet, or to 
wash his face and hands, he was taken into the State 
Attorney’s office. 

Here the record shows he was advised of his legal 
rights and having been so advised, was put through a 
grueling examination by the State Attorney, the as- 
sistant State Attorney, the Chief of Police of the City 
of Miami and the deputy sheriff who made the ar- 
rest. The scalp of the dead woman was placed at his 
feet and the bath robe which covered her body when 
it was found was brought before him. The record 
shows that a stenographer was called in to take down 
in shorthand all that was said. For some reason it ap- 
pears that the notes were never transcribed and there 
was no effort to introduce a stenographic report of 
what was said and done on that occasion. The record 
shows that the accused maintained that Ollie Glass 
had committed suicide or had died from the effects of 
drugs, which she had been in the habit of taking, for 
a period of probably one hour after being brought 
to the State Attorney’s office and after being advised 
of his legal rights. The record further shows that dur- 
ing the early part of this examination both the State 
Attorney and the officer who arrested the accused told 
him that he had better tell the truth. There is some 
evidence in the record that it was represented to the 
accused that he had better make good with the State 
Attorney by telling the truth and that the State At- 
torney was his friend. This latter statement is not 
clearly shown to have been made but it is clearly shown 
that after accused was warned of his rights that every 
effort, except physical violence and direct promise of 
reward, or threats of physical violence, was used to 
overcome the will of the accused and to induce or 
cause him to change the statement which he had made 
and to make some sort of admission that he was res- 
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ponsible for the death of Ollie Glass. The examination. 


continued from about 9:30 o’clock in the morning, 
as is shown by the record, until 1:00 o’clock in the 
afternoon and the testimony of the arresting officer 
was that at that time, when they adjourned for lunch, 
they had not gotten all they wanted out of the accused. 
They brought him back immediately after lunch, 
questioned him some more, took him to the scene of the 
homicide, if it was a homicide, carried him out to the 
place on the beach where the body was found, then 
brought him back to the State Attorney’s office and 
there at 4:00 o’clock in the afternoon, according to 
the record, a stenographic report of a statement which 
he then made was taken and transcribed and signed 
by him. If the statements alleged to have been made 
by the defendant during the course of the examination 
by the officers prior to the time that he was taken 
out to the room where Ollie Glass died were freely and 
voluntarily made, then we labor under a misapprehen- 
sion as to the meaning of the words. 

In the case of Nickels vs. State, 90 Fla. 659, 106 
Sou. 479, this Court, speaking through Mr. Justice 
Strum, referring to an extra-judicial confession, say: 

“Such a confession is admissible in evidence 
when it is freely and voluntarily made by the ac- 
cused and is uninfluenced by any threat, promise, 
fear, hope, or other illegal inducement, even 
though the accused be under arrest and in pris- 
on at the time such confession be made to the 
officer having the accused in custody. Green v. 
State, 40 Fla. 191, 23 So. 851; McNish vs. State, 
47 Fla. 69, 36 So. 176; Sims v. State, 59 Fla. 38, 
52 So. 198; Williams v. State 48 Fla. 65, 37 Sou. 
521; Moore vs. State, 68 Fla. 91, 66 So. 431; Mc- 
Donald v. State 70 Fla. 250, 70 So. 24; Davis vs. 
State 105 So. 843, decided at this term. That the 
confession was in fact so made should appear 
prima facie before it is admitted in evidence. 
Statements made by the accused as a part of the 
confession with reference to its voluntary char- 
acter, while pertinent, are by no means decisive 
of the matter. The question is to be determined 
solely by the trial judge, in the absence of the 
jury, as a mixed question of law and fact, from 
a preliminary consideration of the evidence offer- 
ed by either party bearing upon the circum- 
stances, conditions and surroundings under which 
the confession was made, which may include evi- 
dence of the age, sex, disposition, experience, 
character, education, intelligence, previous train- 
ing, and mental condition of the accused, bearing 
in mind that all confessions of the accused should 
be acted upon by both court and jury with great 
caution. Coffee vs. State. 25 Fla. 501, 6 So. 43, 
493, 23 Am. St. Rep. 525. When admitted, the cred- 
ibility of the confession is for the jury to deter- 


mine. Holland vs. State, 39 Fla. 178, 22 So. 298; 
Bates vs. State. 78 Fla. 672, 84 So. 373. When it 
is made to appear prima facie by the State that 
the confession was made in conformity with the 
rule above stated. fhe burden is then upon the 
defendant to show that it was in fact not a vol- 
untary confession. Sims vs. State, 59 Fla. 38, 52 
So. 198. In considering whether the confession is 
voluntary, the trial judge must, of course, deter- 
mine the facts even upon conflicting evidence, and 
when we are called upon to review his ruling upon 
such evidence, we must accord to his finding the 
presumption that it is correct. While the circum- 
stances which constitute improper influences, such 
as will exclude confessions, create questions of 
law which may be reviewed by an appellate court, 
the credibility of the testimony to prove the cir- 
cumstances, as well as the credibility of conflict- 
ing testimony, are primarily questions for the 
trial court, not reviewable by us, unless the court 
below has clearly erred in its conclusion of facts, 
or, as expressed by this Court in Coffee vs. State 
25 Fla. 501, text 514, 6 So. 493, 23 Am. St. Rep. 
525, unless the court below ‘has transcended its 
discretion and a wrong may have been done there- 
by’. Holland vs. State, 39 Fla. 178, 22 So. 298; 
Thomas vs. State, 58 Fla. 122, 51 So. 410; Davis 
vs. State, 105 So. 843, decided at this term. 
“The law is well settled that when an extra- 
judicial confession is made in conformity with 
the rule above stated, it is admissible, though 
it may not be the spontaneous utterance of the 
accused. The fact that the confession was obtain- 
ed by questioning the prisoner will not alone ex- 
clude it, even though some of the questions be 
leading and assume guilt, if the confession in fact 
emanates from the free will of the accused and is 
without inducement of hope, fear or other illegal 
influence. Davis vs. State, 105 So. 843, decided 
at this term. See also, Ziang Sung Wan vs. United 
States, 266 U. S. 1, 45 S. Ct. 1, 69 L. Ed. 131, 
decided October 13, 1924; Underhill’s Crim. Ev. 
(8rd Ed.) Sec. 352; Curry vs. State 203 Ala. 239, 
82 So. 489: State vs. Penney 113 Iowa 691, 84 
N. W. 509; Young vs. State, 90 Md. 579, 45 A 
531: State vs. Priest 117 Me. 223, 103 A. 359; 
State vs. Harrington, 198 Mo. 23, 95 S. W. 235. 
A mild degree of persistency in such questioning 
is sometimes sanctioned. People vs. Siemson 153 
Cal. 387, 95 P. 863; State vs. Banusik, 84 N. J. 
Law 640, 64 A. 994. When considering such a con- 
fession, however, trial courts should exercise 
great diligence to ascertain whether such ques- 
tioning was so repeated and persistent and ap- 
plied under such attending circumstances of in- 


timidation or of inequality between the interro- 


: 
- 


gator and the acused as to impair the freedom of 
will of the latter and thereby: amount to com- 
pulsion. The effect as well as the form of the 
compulsion should be carefully weighed and con- 
sidered, for a confession obtained by compulsion 
must be excluded, whatever may have been the 
character of the compulsion. Ziang Sung Wan v. 
United States, 266 U. S. 1, 45 S. Ct. 1, 69 L. Ed. 
131, decided October 13, 1924. But there is a clear- 
ly existing distinction between the repeated and 
persistent questioning which may render the re- 
sulting confession inadmissible, and a series of 
questions, calmly and fairly propounded and 
readily answered. The former is a persistent repe- 
tition of questions directed to substantially the 
same matter, which, especially when addressed 
by a strong and vigorous man to a weaker one in 
adverse circumstances, may impair the mental 
freedom of the latter so as to constitute compul- 
sion. The latter merely elicits the connected re- 
cital of a sequence of events.” 

And in the case of Roe vs. State, 123 Sou. Rep. 
523, this Court reaffirmed the utterances contained in 
the Nickels case. Under the rule as approved by this 
Court the oral evidence of the alleged confessions 
should have been excluded. 

The written statement which was signed by the ac- 
cused at 4:00 o’clock P. M. on the 23rd day of July, 
1928, was offered by the State and was admitted over 
the objection of the defendant. We can see no good 
purpose that would be served by setting out this state- 
ment in this opinion. It consists of questions and 
answers, the questions being propounded to the ac- 
cused by the State Attorney and the answers being 
made by the accused. It does not contain a confession 
of guilt of any unlawful degree of homicide. It does 
not admit that the accused took the life of Ollie Glass. 
It was admissible, however, as constituting one of the 
conflicting statements made by the accused concerning 
the death of Ollie Glass. He had freely and voluntarily 
stated that Ollie Glass committed suicide. This state- 
ment which he signed on July 23rd is contradictory to 
his statement that Ollie Glass committed suicide. From 
this written and signed statement the conclusion might 
be reasonably reached that the accused was respon- 


sible for the death of Ollie Glass, but, at most, this 
statement and reasonable deductions to be gleaned and 
arrived at therefrom, would not support the verdict. 
The evidence is otherwise insufficient to sustain the 
verdict. See Ziang Sung Wan vs. United States, 266 U. 
S. 1, 69 L. Ed. 1. Therefore, the judgment should be 
reversed and it is so ordered. 


Reversed. 


WHITFIELD, PJ., and STRUM, J., concur. 7 
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TERRELL, CJ., and BROWN, J., concur in the 
opinion and judgment. 

ELLIS, J., dissents. 

Opinion filed October 22, 1929. 

A writ of error to the Circuit Court for Dade 
County, W. L. Freeland, Judge. 

Edward F. P. Brigham, for Plaintiff in Error. 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 

ELLIS, J., dissenting. 

Frederick G. Deiterle was convicted of murder in 
the second degree of Ollie Glass, a woman with whom 
he had been living in an illegal relation for several 
months in an apartment in Miami. The woman’s body 
was found in a partially decomposed condition on 
North East Seventeenth Street near the bay. There 
was some difficulty in the matter of identifying the 
body when it was found, but later its identity was 
sufficiently established. 

The woman disappeared from the apartment on 
July 7, 1928, and was found on the tenth. On the 
10th the defendant made a payment on the rent to 
his landlord and told him that his wife, Ollie Glass, 
was not feeling well, would be away for a few days, 
and that “she was at her sister’s”. On July 16th the 
defendant made another payment on the rent to his 
landlord and said that his wife “wasn’t feeling very 
well” and that she “was living with her sister’. On 
July 22nd the defendant was arrested on the charge 
of murdering the woman and the next day confessed. 

I do not agree to the conclusion reached by the 
majority of the members of the Court that the con- 
fession should have been excluded from the evidence. 
Nor do I read from the record that harsh methods 
recited in the opinion were used to extort the confes- 
sion from the accused. He was subjected to inconven- 
iences to which he was probably not accustomed, such 
as being confined in a padded cell and handcuffed 
and ankle irons placed upon him. He remained alone 
all night in the cell and next morning was given a 
breakfast. so he states, which consisted of a cup of 
coffee and two biscuits which were so hard that he 
could not eat them. 

I find, however, nothing in the record to show that 
the confession he made was extorted from him by 
force or intimidation or promise of reward. He was 
advised of his rights and his confession was volun- 
tary. It is said in the opinion that every effort was 
used except physical violence to overcome the will of 
the accused and induce him to make a confession. I 
do not agree to that statement, although it may be 
consistent with a perfectly legitimate examination of 
one charged with the commission of crime to obtain 
from him information as to his connection with it. 


Besides, all that is said to have happened concerning 
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the alleged maltreatment of the accused is found only 
in his own statement. 

In view of all the evidence, which consisted of 
nearly six hundred typewritten pages of matter, about 
seventy-five per cent of which is unnecessary, ir- 
relevant and useless, I think the verdict was amply 
supported, and the trial court did not err in declining 
to order a new trial. 

I think the judgment should be affirmed. 


KATE BRUEN PELTON and husband. 
H. S. PELTON, 
Appellants. 
Vv. HILLSBOROUGH COUNTY. 
FIRST SAVINGS & TRUST COMPANY 
OF TAMPA, et al, 
Appellees. 
BUFORD, J. 

Frank Bruen, a citizen and resident of Hills- 
borough County, on the 11th day of March, 1925, exe- 
cuted what purported to be his last will and testa- 
ment in manner and form meeting the requirements 
of the law in that regard and on the 5th day of April, 
1925, Frank Bruen died, leaving a widow and no 
children. The widow remarried after the death of 
Bruen and is one of the appellants here. The will was 
filed in the County Judge’s Court of Hillsborough 
County, Florida, on the 16th day of April by the exe- 
cutors for probate and an order was made on the 
same day admitting the will to probate and letters 
testamentary were issued to First Savings & Trust 
Company, George H. Bruen and C. E. Webb. 

Within twelve months after the probate of the will 
the widow filed her dissent and prayed the benefit of 
statutes in such cases made and provided and that she 
be decreed to have one half of the entire estate, real 
and personal, of Frank Bruen, deceased. 

An order was made by the County Judge conform- 
ing with the prayer of the petitioner and one-half of 
the estate was set aside and allocated to the widow. 

On July 12, 1926, Kate Bruen Pelton, nee Kate 
Bruen, the widow of Frank Bruen, joined by her then 
husband, H. S. Pelton, filed a petition in the County 
Judge’s Court of Hillsborough County for the revoca- 
tion of the probate of the last will and testament of 
Frank Bruen, deceased, and after proofs were duly tak- 
en and exhibited an order was made by the County 
Judge, in part as follows: 

“IT IS FURTHER CONSIDERED, ORDER- 
ED, ADJUDGED and DECREED that the Order 
heretofore granted in this Court probating the 
last will and testament of Frank Bruen, deceased, 
be and the same is hereby revoked and set aside 
and an intestacy declared, that is to say: That 
the said Frank Bruen died intestate. IT IS FUR- 
THER CONSIDERED, ORDERED ADJUDGED 


and DECREED that the Order heretofore entered 
by this Court on the 15th day of January, 1926, 
upon the Petition of Kate Bruen Pelton, joined 
by her husband, H. S. Pelton, ratifying and con- 
firming the election to take a child’s part of said 
estate be and the same is hereby revoked and 
set aside. 

“IT IS FURTHER CONSIDERED, ORDER- 
ED, ADJUDGED and DECREED that the order 
heretofore entered by this Court on the 16th day 
of April, 1926, approving the division of the prop- 
erty of the estate of Frank Bruen, deceased, as 
reported to the Court, be and the same is hereby 
revoked and set aside. 

“IT IS FURTHER CONSIDERED, ORDER- 
ED, ADJUDGED and DECREED that the Execu- 
tors of the last will and testament of Frank Bruen, 
which was heretofore probated in this Court, de- 
liver over to Mrs. Kate Bruen Pelton within thir- 
ty days from this date all properties, both real 
and personal, now in their hands as executors of 
the estate of Frank Bruen, late of Hillsborough 
County, Florida, deceased. 

“DONE AND ORDERED in open Court in 
the City of Tampa, Hillsborough County, this 
18th day of July, 1927.” 

From the Order above referred to appeal was 
taken to the Circuit Court and on final hearing in that 
Court a final decree was entered in the following lan- 
guage, to-wit: 

“This cause coming on to be heard upon the 
appeal of the First Savings & Trust Company, of 
Tampa, a corporation, as executor under the last 
will and testament of Frank Bruen, deceased, 
joined by the Hillsborough County Humane So- 
ciety, a corporation, in their own names, and in 
the names of George H. Bruen and C. E. Webb, 
as co-executors with the First Savings and Trust 
Company of Tampa of the last will and testament 
of Frank Bruen, deceased, from the judgment 
and decree of the County Judge of Hillsborough 
County, Florida, rendered on the 18th day of July, 
1927, revoking the probate of the last will and 
testament of the said Frank Bruen, deceased, and 
decreeing that the said Frank Bruen lacked testa- 
mentary capacity and was of unsound mind at the 
time of the execution of the said last will and 
testament theretofore admitted to probate, and 
the said appeal having been argued by counsel 
representing the respective parties and submitted 
to the Court, and the Court being advised of its 
judgment in the premises, it is ordered, adjudged 
and decreed that the said Frank Bruen at the 
time of the execution of his said last will and tes- 
tament was possessed of testamentary capacity and 
that the document executed by him as his © 


last will and testament and admitted to probate 
by the County Judge of Hillsborough County, 
Florida, ‘was and is the last will and testament 
of the said Frank Bruen, and that the said judg- 
ment and decree revoking the probate of the 
same, rendered on the 18th day of July, 1927. 
should be and the same is hereby in all respects 
reversed and set aside and that the proceedings 
seeking the revocation thereof shall be and the 
same are hereby directed to be dismissed. 

“It is further ordered, adjudged and decreed 
that the appellants recover of and from the ap- 
pellees their costs in connection with this appeal, 
to be taxed by the Clerk of this Court, as well 
as their costs in the Court of the County Judge, to 
be taxed by the said County Judge. 

“ORDERED, ADJUDGED and DECREED at 
Tampa, Florida on this the 13th day of March. 
1928.” 

From this decree appeal was taken which brings 
this case to the Supreme Court. 

The grounds upon which revocation of the order 
of probate was sought are stated in the petition for 
revocation, as follows: 

“Because for several years prior to the death 
of the said Frank Bruen he had been afflicted 
with a cancer of the throat which for more than 
two years prior to his death caused him to suf- 
fer the most intense agony, from which he could 
get no relief except by the use of narcotic drugs, 
which he had been in the habit of using for al- 
most two years, and as time passed and his dis- 
ease progressed he was forced to use such drugs 
in a constantly increasing quantity until for more 
than six months prior to his death he was taking 
very large and excessive doses of such drugs at 
frequent intervals throughout the day and night, 
in spite of which he continued to suffer intensely 
from his disease, that Frank Bruen was a high- 
ly educated, extremely sensitive and mentally 
alert during the time prior to the ravages of his 
disease, that by reason of his disposition and tem- 
perament his condition prayed on his mind, and 
with the excessive use of the narcotics taken by 
him greatly affected his mind to such an extent 
that for more than six months prior to his death 
he was unable to concentrate his mind on any 
subject for longer than a few seconds at a time; 
that his mind wandered continuaily during all of 
the said period of time he ‘was totally incapable, 
mentally, of knowing, understanding or realizing 
his duties and obligations, his property or the 
value of the same, and was totally incapable of 
transacting his business affairs of any kind and 
fully realizing his own condition he had ceased 
the transaction of business for more than six 
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months prior to his death. That at the time the 
said document was executed, and for a long time 
prior thereto, the said Frank Bruen was totally 
incapable mentally of making a will or understand- 
ing the force and legal effect of any document 
which he might have signed.” 

A number of questions of law applicable to cases 
of this character have been raised and presented in 
the case at bar. The first question which we shall con- 
sider is ‘whether or not the Circuit Judge is clearly 
shown to have committed error in entering the final 
decree appealed from in and by holding and decreeing 
therein “That the said Frank Bruen at the time of 
the execution of the said last will and testament was 
possessed of testamentary capacity and that the docu- 
ment executed by him as his last will and testament 
and admitted to probate by the County Judge of Hilis- 
borough County was really the last will and testament 
of the said Frank Bruen.” 

A careful analysis of the proof in regard to this 
matter as presented here disclosed that while there 
was conflict in the testimony, the decided weight and 
preponderance of the testimony supports the decree 
of the Circuit Judge in that regard. 

Having arrived at this conclusion, other questions 
raised become material. In Hamilton vs. Morgan, 93 
Fla. 311, 112 So. 80, this Court, speaking through 
Mr. Justice Terrell, say: 

“There is a well recognized distinction between 
testamentary power and testamentary capacity. 
Testamentary capacity goes to the ability to exe- 
cute a will; but what passes under it is con- 
trolled by law. If the testator comprehends per- 
fectly the condition of his property, his relation 
to those who would, should or might have been 
the objects of his bounty, the scope and effect 
of his will, which comprehends sufficient active 
memory to collect voluntarily in his mind the 
complexities of the business to be transacted and 
keep them in mind long enough to perceive their 
relation to each other and to form a rational judg- 
ment in relation to them, he is said to have men- 
tal capacity.” 

And further, in the same case it is said: 

“The findings of fact by a Probate Judge up- 
on conflicting evidence should ordinarily not be 
disturbed on appeal to the Circuit Court, where 
there is ample evidence to sustain the findings; 
yet where the Probate Judge misapprehended 
the legal effect of the evidence as an entirety, 
his finding should not be sustained merely be- 
cause there is evidence that is contradicted on 
which the findings may be predicated.” 

We may now consider such questions as are ap- 


parent upon the face of the record touching the val- 
idity of the will. 
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Under Section 11, Article V, constitution, the Cir- 
cuit Courts have “exclusive original jurisdiction in all 
cases in equity and also in all cases at law, not cogniz- 
able by inferior courts** and supervision and appel- 
late jurisdiction of matters arising before County 
Judges pertaining to their probate jurisdiction.” The 
Supreme Court has “appellate jurisdiction in all cases 
at law and in equity originating in Circuit Courts, 
and of appeals from the Circuit Courts in cases arising 
before Judges of the County Courts in matters per- 
taining to their probate jurisdiction.” Section 5, 
Article V. 

The statute provides that: “It shall be the duty 
of the Court on an appeal or writ of error to ex- 
amine the record, to reverse or affirm the judgment, 
sentence or decree of the court below, or to give such 
judgment, sentence or decree as the court below 
ought to have given, or as to it may appear according 
to law.” Section 2918, Revised General Statutes 1920, 
Section 4637, Compiled General Laws 1927. 

When a County Judge as a probate court decrees 
that a will is invalid, for lack of testamentary capac- 
ity in the testator, and such decree is on appeal re- 
versed and the will decreed to be valid in the Circuit 
Court, and on appeal to the Supreme Court the de- 
cree of the Circuit Court as to the testamentary capac- 
ity of the testator, is affirmed, but it appears on the 
face of the will that one of its provisions is invalid, 
as a perpetuity, it is appropriate that the Supreme 
Court should hear argument as to such partial in- 
validity of the will and, all parties being before the 
court, to “give such decree as the court below ought to 
have given” in the exercise of its “supervision and ap- 
pellate jurisdiction” in probate matters, and in the ex- 
ercise of its ‘exclusive original jurisdiction in all cases 
in equity, and also in all cases at law, not cognizable by 
inferior courts.” 

In reversing the decree of the County Judge as a 
court of probate involving the entire validity of the 
will with all the parties before the court, the Circuit 
Court in order to terminate the litigation, could ap- 
propriately have required arguments as to matters of 
apparent partial invalidity that appear on the face of 
the will so as to completely adjudicate the matter. Un- 
der the statute the Supreme Court on appeal should 
render an appropriate decree in the premises. 

It appears on the face of the will that apparently 
the testator directed an unlawful accumulation in per- 
petuity of one half of the income from the residuary 
estate that is vested in trustees and that no benefici- 
ary is designated as to such one half of the income. 
This being so the proper disposition of such one half 
of the income should be duly adjudicated. 

“By the common law of England and of this 
commonwealth, no estate, legal or equitable, can 
be created by deed or will, to vest upon the hap- 
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pening of a contingency which may by possibility 
not take place within a life or lives in being 
(treating a child in its mother’s womb as in be- 
ing, because in law capable of inheriting) and 
twenty-one years afterwards.” 10 Allen (Mass.) 1. 

“At common law, the power of controlling the 
rents and profits was co-extensive with the power 
to dispose of the estate which produced them, the 
limit of the accumulation of annual income was 
the same as the limit of creation of future estate; 
and the enjoyment of the profits could not be sus- 
pended for a longer period than the full power of 
alienating the estate itself. Thellusson v. Wood- 
ford, 4 Ves. 227; Southampton vs. Hartford 2 
Vesey vs. Beames 54; A. C. 11 Ves. 112, Hooper 
v. Hooper 9 Cush. 122. Thorndike v. Loring, 15 
Gray, 391. Accumulation even to this extent has 
been found so inconvenient as to have been still 
further restrained by statute in England and in 
some of the United States.” Odell v. Odell, 10 Al- 
len 1. 

In this case the property is devised and bequeathed 
to trustees in trust for designated “uses and purpos- 
es.” Assuming that the devise to the trustees is effec- 
tive to place the title in trust, the question here is the 
legal effect of the directions as to the use of the income 
from the residuary estate. The will provides that after 
particular bequests are satisfied “one half of the en- 
tire net income arising from my trust estate shall be 
paid quarterly to the Hillsborough County Humane 
Society at the discretion and under the control of my 
executors and trustees” etc., “the remaining one-half 
of the income arising from my estate shall each year 
be added to and become a portion of the corpus of my 
estate.” 

Conceding that the designation of a beneficiary of 
“one-half of the entire net income” from the residuary 
estate, is sufficiently definite and that the discretion 
vested in the trustees as to the uses of such one-half 
of the net income is legally permissible and effective 
as a devise to charity, there is no beneficiary of the 
other half of the income named in the will. The direc- 
tion that one-half of the income be accumulated and 
yearly added to the corpus of the estate indefinitely, 
clearly is void as a perpetuity. As no beneficiary was 
named for one-half of the net income, and as the des- 
ignated beneficiary of the residuary estate is expressly 
confined to one-half of the net income, the other half 
of the income that is not bequeathed does not fall into 
the residuum, but it necessarily goes to the testator’s 
heir. 

The devise is effective to vest the title in trustees, 
and the initial bequests to individuals and the bene- 
ficial interest in one-half of the net income from the 
residuary estate bequeathed to the humane society, all 
within the life of or at the death of living persons; 
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but no beneficiary is designated for the other one- 
half of the yearly income from the residuary estate 
after satisfying all particular legacies. The direction 
that one-half of the net income from the residuary es- 
tate shall each year be added and become portion 
of the corpus of the testator’s estate, is illegal because 
it has no limit as to time and it requires accumulations 
in perpetuity contrary to the principles of the com- 
mon law that are in force in this State. 

The testator’s widow having elected under the 
statute to take a child’s part in lieu of the provision 
made in the will for her during her life, and one-half 
of the estate, that being her portion, having been set 
apart to the widow in full property, Harrell v. Har- 
rell, 8 Fla., 46; Benedict v. Wilmarth, 46 Fla. 535, 
35 So. 84, the remaining one-half of the estate, after 
such allotment to the widow, is subject to the devise 
to the named trustees in trust; and after the specific 
initial bequests are all satisfied, one-half of the yearly 
net income of the residuary estate should “be paid to 
the Hillsborough County Humane Society at the dis- 
cretion and under the control of” the trustees, while 
the other half of the yearly net income from such resi- 
duary estate, not being devised or bequeathed, and 
being directed to be illegally accumulated, fails; and 
such one-half of the income from such residuary estate 
after all initial legacies are satisfied, should be paid 
to the testator’s widow as his sole heir, he having no 
children, it being the intent of the will that the named 
beneficiary of the ultimate residuary devise shall have 
only one half of its yearly net income, and there be- 
ing no bequest as to the other half of the income from 
the residuary estate. The disposition of the corpus of 
the trust property is a matter for equitable adjudica- 
tion. 

The decree should therefore be reversed with direc- 
tions that a decree be made and entered not incon- 
sistent with this opinion and it is so ordered. 
Reversed. 

WHITFIELD, P.J., and STRUM, J., concur. 
TERRELL, C.J., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 23, 1929. 

An appeal from the Circuit Court for Hillsborough 
County, L. L. Parks, Judge. 

Palmer, Dickenson, Shurley & Lake, for Appel- 
lants; 

Knight, Thompson & Turner, James F. Glen and 
Whitaker, Himes & Whitaker, for Appellees. 
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Appellant, 
v. POLK COUNTY. 
J. W. SAMPLE, 
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N. A. Perry was the holder of a note which was the 
joint and several obligation of Frank Bryson and J. 
W. Sample. The note was originally for the sum of 
$8,300.00. After part payment Perry brought suit in 
the Civil Court of Record of Hillsborough County, 
Florida, against Frank Bryson and J. W. Sample joint- 
ly for the unpaid balance of the obligation. 

Declaration was filed October 4th, 1926. Both de- 
fendants appeared by counsel on November Ist, 1926. 
Sample filed a plea of payment December 6th, 1926. 
Bryson failed to plead and default was entered against 
him on December Ist, 1926, by order of court made 
that day. 

At the succeeding term of the court in January 
plaintiff moved for a judgment against Frank Bry- 
son on default. A jury was impaneled; trial was had 
and, upon verdict rendered, judgment was entered 
against Bryson for the total sum of $4,765.33. 

Thereafter, on March 23rd, a praecipe was filed 
by the plaintiff requesting that the cause be docketed 
for trial at the next term of the court, which was 
done. And, on April 12th, the case being again called 
for trial, a jury was impaneled and trial was had, 
which resulted in a verdict against Sample for the full 
amount of $4,869.22 with costs. A transcript of the 
judgment against Sample was filed for record and re- 
corded in the foreign judgment docket of the public 
records of Polk County, in which county Sample own- 
ed lands. 

Sample filed a bill in the Circuit Court of Polk 
County to cancel the record of the judgment and to 
set aside the judgment as being void and of no ef- 
fect, alleging that the record of the same was a cloud 
on his title to lands in Polk County. 

There are several assignments of error, but the 
only one which presents any serious question is the 
one which is based upon the action of the court in 
overruling a demurrer interposed by Merchants & 
Mechanics Bank, which bank had been allowed to in- 
tervene as a defendant as the assignee of Perry to the 
judgment sought to be canceled. 

The question presented by the demurrer for our 
consideration is whether the judgment against Sample 
in the Civil Court of Record of Hillsborough County 
was a void judgment or a voidable judgment. 

When the suit was brought by Perry he elected to 
enforce the obligation as the joint obligation of Bry- 
son and Sample. Having so elected, he was entitled to 
only one judgment. See Pollak, as surviving partner, 
etc., vs. Hutchinson, 21 Fla. 128; Ferrall et al vs. Brad- 
ford 2 Fla. 508. 

In Jonas et al vs. Burks, 87 Fla. 68, 99 Sou. 252, 
Mr. Justice ELLIS, speaking for the Court, says: 

“But if the liability is alleged to be upon a 
joint contract proof of a several contract will 
constitute a fatal variance as there is no statute in 
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this State changing the rule. See Rentz vs. Live 
Oak Bank, 61 Fla. 403, 55 South Rep. 856; ‘'om- 
linson v. Peninsular Naval Stores Co., 61 Fla. 453, 
55 South Rep. 548; Mechanics and Metals Nat. 
Bank of City of New York v. Angel, 79 Fla. 761, 
85 South. Rep. 675; Graham v. Sewell, 80 Fla. 720, 
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sult; and neither is the rule applicable when a 
default judgment against one is set aside or where 
a default judgment against all the debtors is 
opened as to one, against the plaintiff’s objec- 
tions.” 


And again the same writer says on page 2653: 
“We have elsewhere fully discussed the com- 
mon law and statutory rules governing the rendi- 


86 South. Rep. 639; 11 Stand. Ency. Proc. 1049.” 
In Freeman on Judgments, 5th Ed., page 189, it 
is said: 


“If plaintiff alleges a joint contract he must 
prove it, in order to recover against any of the 
defendants. Where a joint liability is charged and 
plaintiff dismisses as to some of the defendants, a 
judgment against the remainder without an 
amendment of the declaration is erroneous as 
against an objection for variance. Furthermore, it 
has been held that if the plaintiff elects to serve 
and take judgment against less than all the de- 
fendants sued on a joint obligation he may not 
afterward bring a new action against those not 
served, since to this extent the common-law rule 
that the obligation merges in the judgment still 
remains in force. But the question whether a 
judgment for or against one joint obligor re- 
leases or merges the obligation as to others is dis- 
cussed in another connection.” 


And, again the same writer on page 1198, says: 


“The cause of action being joint, the plaintiff 
can not be allowed to sever it against the objection 
of any of the defendants. By taking judgment 
against one, he merges the cause of action as to 
that one, and puts it out of his power to maintain 
any further suit, either against the others sever- 
ally or against all combined. A different con- 
clusion was announced by Chief Justice Marshall 
in the case of Sheehy v. Mandeville, 6 Cranch, 
(U. S.), 2538, 3 L. Ed. 215. He there held that 
a judgment against one of the makers of a joint 
note did not merge it as to the other maker. 
Notwithstanding the respect everywhere enter- 
tained for the opinions of this great jurist, this 
particular one was rarely assented to in the state 
courts, was doubted and criticised in England, 
and, after many years, was directly overruled in 
the same court in which it was pronounced. The 
cases in accord with it are few, while those which 
oppose it are very numerous. 

“The general rule has been applied where the 
judgment was by confession. And where in an 
action against several ‘joint contractors the plain- 
tiff takes a default judgment against one or 
more of them he is thereby estopped, in the ab- 
sence of contrary statute, from proceeding further 


tion and entry of judgment in actions where 
there are several defendants. In general, the rules 
there stated are applicable to judgments by de- 
faults and the statements here made must be con- 
sidered in connection with that discussion. As 
there shown, the common law rule has been modi- 
fied by codes and statutes either directly or indi- 
rectly affecting the right to proceed separatcly 
against joint debtors. But except as thus modified 
the general rule is that final judgment must go 
against all or none of the defendants unless some 
of them have a purely personal defense, and 
though one or more defendants default they are 
entitled to the benefit of any general defense made 
by the others. If the cause of action or liability 
pleaded is merely joint and not several, a defense 
by one, not purely personal, is effective as to all. 
This is true even in a tort action where the tort 
is regarded as merely a joint and not a separate 
one, as in case of an action by a_ stockholder 
against the members of a board of directors for 
their negligence collectively as a board in retain- 
ing a cashier of a bank after knowledge of his ut- 
ter inefficiency. 
“No judgment may be taken as to those de- 
fendants in default until the issues raised by the 
other defendants have been disposed of, and if 
judgment goes against the latter it must also in- 
clude the defendant in default. Though it may not 
be essential, the proper practice is to enter a de- 


fault or an interlocutory judgment against those © 


in default. The case then is finally disposed of as 
to all the defendants upon the hearing or trial 
upon the issues made by those who appeared. If 
a portion only of the defendants have been served 
it is error to proceed to judgment by default 
against them alone without regard to those not 
served. And a judgment by default against two 
defendants, only one of whom has been sum- 
moned, is erroneous, and will be reversed as to 
both when the cause of action is joint. So if all the 
defendants have been served and are in default, 


it is error to enter judgment against part of 
them.” 


And so it is that we find that the judgment taken 


against the others, though it has been held that against Bryson was erroneous and should have been 
the mere taking of a default without entering reversed on proper proceedings looking to that end. 
judgment thereon does not bring about this re- There are two reasons for this. One is that it was not 
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proper to take a judgment against one joint defend- 
ant, and the other is that the judgment was taken when 
a plea was on file by a joint defendant pleading pay- 
ment of the obligation, which plea, if proven, would 
discharge all defendants. 
Inasmuch, however, as this was a final judgment 
of record entered in the cause the plaintiff was in no 
case entitled to another and additional judgment in 
that cause and the defendant Sample could have plead 
that judgment in bar to any further judgment in that 
cause of action under the status of the —— See 
Pollak etc. vs. Hutchinson, supra. 
In the case of Suydam vs. Barber, the Court of Ap- 
peals of New York, 18 N. Y. 468; 75 Am. Dec. 254, say: 
“According to the common law of this State, 
a judgment against one of several joint debtors, 
obtained in an action against him alone, is a bar 
to an action against the others: Robertson vs. 
Smith, 18 Johns. 459 (9 Am. Dec. 227). Pierce vs. 
Kearney, 5 Hill 82; Olmstead vs. Webster, 8 N. Y. 
413. It is held to be a bar upon the ground that, 
by the recovery of the judgment, the promise or 
cause of action as to the party sued has been merg- 
ed and extinguished in the judgment ‘by opera- 
tion of law, at the instance and by the act of the 
creditor’. This is plainly founded upon the nature 
and force of a judgment under our law and not 
upon the idea that the creditor is deprived of his 
right for any cther reason than that by the first 
suit and judgment he has placed himself in a po- 
sition where he is unable, legally, to assert or en- 
force his demand. We can easily conceive that the 
legislature might alter this rule, and enact that 
a judgment against one of several debtors should 
have no such effect. Such a law would be a mere 
modification of the remedy offered by our own 
legal process, and would be within the legislative 
authority of the state. These observations are 
made as showing that the consequences of a judg- 
ment, in respect to its effect as a merger or ex- 
tinguishment of the original demand, are a part 
of the law under which the judgment itself is 
rendered, just as much as are those other common 
consequences of judgments, that a party may have 
execution upon them, and that they are not re- 
examinable on the merits of the controversy de- 
termined by them.” 
See also Hunt vs. Bates, 7 Rhode Island 217, 82 
Am. Dec. 592. And so it is, we find that the judgment 


entered against Sample was so erroneously entered 
and upon proper proceedings should have been re- 
versed, but it appears to have been the result of er- 
roneous procedure in a court of competent jurisdiction, 
having jurisdiction of the parties and of the cause. 
In Peacock et al vs. Feaster et al, 52 Fla. 565, 42 Sou. 


889, this Court, speaking through Mr. Justice Taylor. 
say: 

“Where a party goes into chancery after a 
trial at law he must be able to impeach the jus- 
tice and equity of the verdict, and it must be 
upon grounds which either could not be made 
available to him at law, or which he was prevent- 
ed from setting up by fraud, accident, or the 
wrongful act of the other party, without any neg- 
ligence or other fault on his part. 

“A court of equity will not, on the applica- 
tion of the defendant in a judgment at law, who 
has had a fair opportunity to be heard upon a 
defense over which the court pronouncing the 
judgment had full jurisdiction, set aside the judg- 
ment or enjoin its enforcement simply on _ the 
ground that it was unjust, irregular or erroneous, 
or because the equity court would, in deciding 
the same case, have come toa different con- 
clusion. 

“Equity will not relieve against a judgment 
at law on account of any ignorance, unskillfulness, 
or mistake of the party’s attorney, unless caused 
by the opposite party, nor for counsel’s negligence 
or inattention. The fault is in such cases attribut- 
ed to the party himself. The neglect of an attorney 
to plead a valid and proper defense, or to attend 
the trial. either intentionally or through forget- 
fulness, furnishes no ground for relief against a 
judgment. Neither is it an adequate ground for 
relief in equity that the counsel neglected to assign 
errors, or to take any other requisite step on an 
appeal or writ of error in the case. 

“A court of equity will not entertain a party 
seeking relief against a judgment at law in con- 
sequence of his default upon grounds which 
might have been successfully taken in the law 
court, unless some reason founded in fraud, acci- 
dent, surprise, or some adventitious circum- 
stances beyond the control of the party be shown 
why the defense at law was not made. To entitle 
a party to relief in equity against a judgment on 
account of the loss of his defense, it must be 
shown that it was occasioned by the fraud or fault 
of the adverse party, or by his own mistake, un- 
mixed with any negligence or fault of himself, his 
counsel or agents. 1 Black on Judgments (2nd Ed.) 
Secs. 366 to 387 and authorities there cited.” 

In Wilds vs. State of Fla., 79 Fla. 575, 84 Sou. 664, 
this Court say: 

“Where the court has not acquired jurisdiction 
of the subject matter and of the parties affected 
by the judgment or decree entered such judgment 
or decree is void and may be so held in a collat- 
eral proceeding. 

“If the court has acquired jurisdiction of the 
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subject matter and of the parties the judgment or 
decree entered is binding even though erroneous 
because of irregularity of procedure, and such 
judgment or decree will not be set aside, reversed 
or modified except by appropriate direct appel- 
late procedure.” 
See Torrey vs. Bruner, et al, 60 Fla. 365, 53 Sou. 
337; Lucy vs. Deas et al, 59 Fla. 552, 52 Sou. 515. 
In the case of Lucy vs. Deas, et al, supra, the Court 
say: 

“A void judgment is a nullity and may be at- 
tacked collaterally, but a judgment is not void if 
the court as organized legally existed and had 
jurisdiction of the subject matter and of the par- 
ties. Where by fraud practiced in litigation the 
court apparently had jurisdiction of the cause and 
of the parties, but in reality the court had no jur- 
isdiction of the subject matter or had no jurisdic- 
tion of the adverse party because he was not duly 
served with notice or otherwise, or did not have a 
hearing or opportunity to be heard on account ot 
fraud practiced on him, the trial is not one of ad- 
versary rights in a proper subject matter and the 
judgment is null and void in toto. But where the 
court is legally organized and has jurisdiction of 
the subject matter and the adversary parties are 
given an opportunity to be heard by the actual or 
constructive service on them of notice of the liti- 
gation as required by law, any errors or irregu- 
larities or even wrong doing in the proceedings 
short of an illegal deprivation of an opportunity 
to be heard will not render the judgment void.” 

And so it is that the judgment sought to be can- 
celed not appearing to be a void judgment, but appear- 
ing only to be an irregular and erroneous judgment. 
the court of chancery is without authority to vacate 
and set aside the judgment, there being no fraud shown 
to have been practiced in or about the procuring of 
such judgment, and, therefore, the demurrer to the bill 
of complaint should have been sustained and the bill 
dismissed. The order appealed from should be reversed 
with directions for further proceedings not inconsist- 
ent with this opinion. It is so ordered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. con- 
cur in the opinion and judgment. 

Opinion filed October 23, 1929. 

An appeal from the Circuit Court for Polk County. 
Harry G. Taylor, Judge. 

Cole & Dyer, for Appellant: 

H. S. Phillips and Robert T. Dewell, for Appellee. 


THE FRANKLIN SAVINGS & LOAN 
COMPANY, a corporation, 


Appellant, 
v. PINELLAS COUNTY. 

ROY D. FISK and wife, ALICE E. 
FISK, FIRST NATIONAL BANK OF 
ST. PETERSBURG, FLORIDA, a 
corporation, as Trustee, 
NINTH STREET BANK & TRUST 
COMPANY, a corporation, as 
Trustee, WM. S. HARRIS. 

Appellees. 
BROWN, J. 

This appeal is from a decree for foreclosure. The 
bill was filed by The Franklin Savings and Loan Com- 
pany for the foreclosure of a mortgage given to it by 
Roy D. Fisk and wife to secure a note for $6,000.00. Be- 
sides the mortgagors, several other parties were made 
defendants. One of these was Wm. S. Harris, who it 
was alleged claimed a mechanic’s lien subordinate to 
complainant’s first mortgage lien, and another was the 
Ninth Street Bank and Trust Company, who held a 
junior mortgage. These two defendants filed answers. 
Decrees pro confesso were entered against the other 
defendants. In his answer, defendant Harris alleged 
that his claim for labor and materials had priority 
over complainant’s mortgage, and the junior mortgage 
as well. In its final decree of foreclosure the court be- 
low upheld this claim of priority as made by Harris, 
and complainant appealed, claiming by its assignment 
of error that the chancellor erred in decreeing that 
Harris’ lien should be accorded priority over complain- 
ant’s mortgage, and also in allowing attorney’s fees to 
Harris. 

The mortgage which complainant sought to fore- 
close was executed to it by Fisk and wife on March 17, 
1926, and was recorded on March 23, 1926, and was 
given to secure a note for $6,000.00 payable about five 
years later, interest at 8% payable semi-annually. Har- 
ris, as shown by the evidence, commenced the furnish- 
ing of labor and material to Fisk on June 15, 1926, and 
completed his work September 24, 1926, and filed his 
notice of lien for record on November 20, 1926. 

The evidence showed that the complainant’s note 
and mortgage were taken to secure what is commonly 
termed a building loan. Though the mortgage and note 
were in the usual form, it was understood between the 
parties at the time of its execution that the $6,000.00 
was to be paid over by the mortgagee to the mortgag- 
ors in installments. The evidence showed that the plans 
and specifications for the prospective dwelling were 
submitted by the mortgagors to the mortgagee before 
the loan was made, and it was understood and agreed 
between the parties at the time that a certain portion 
cf the $6,000.00 was to be paid over to the mortgagors 
when the foundation was laid, another when the house 


was under roof, another when the plumbing was 


roughed in, and the remainder when the house was 
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completed; all of which was done by the mortgagee. 
The evidence does not show the dates of these pay- 
ments. Harris testified that Fisk promised to pay him 
for his plastering work out of the final payment to be 
made by Fisk by the complainant; that he, Harris, did 
not know when any of the money was paid over to 
Fisk; that all he knew was that Fisk failed to pay 
him. 

The special master found in favor of complainant 
on the question of priority, and defendant Harris filed 
an exception to the Master’s report on that point which 
was sustained by the chancellor, who decreed, as above 
indicated, that Harris’ lien had priority over compiain- 
ant’s mortgage. 

This holding of the chancellor is in conflict. with 
the principle enunciated by this court in Flynn-Harris- 
Bullard Co. v. Johnson, 90 Fla., 654, 107 So., 358, and 
Guaranty Title and Trust Co., vs. Thompson, 93 Fla., 
983, 113 So., 117. 

In the last cited case, in a well considered opinion 
by Mr. Justice Strum, it was said: 


“The question now under consideration should 
not be confused with a determination of the pri- 
orities between the statutory lien of a material- 
man or laborer, on the one hand, and a mortgage 
to secure future advances on the other (See 
Flynn-Harris-Bullard Co., v. Johnson, 90 Fla., 654, 
107 So., 358; Griffith v. Hulion, 90 Fla., 582, 107 
So., 354; Jones on Mortgages (7th ed.) Sec. 373; 
nor between a statutory lien of the character 
stated, on the one hand, and on the other a pre- 
viously recorded mortgage executed to secure the 
payment of a loan or other indebtedness made or 
created prior to or contemporaneously with the 
execution of the mortgage, the consideration for 
which mortgage, by agreement of the parties, is 
temporarily retained, wholly or in part, by the 
mortgagee, but is actually and bona fide disbursed 
or paid over to the mortgagor at a time subse- 
quently to the time when the materialman’s lien 
attached. In those cases, the general rule is that 
such a mortgage takes priority as a lien from the 
date of its record. and not from the date of the 
disbursements by the mortgagee to the mortgagor 
for the full amount of the indebtedness actually 
and in good faith incurred under and secured by 
the mortgage, not exceeding, however, the maxi- 
mum amount the mortgagee is obligated to loan or 
advance by the terms of the mortgage, and of 
which the recorded mortgage affords constructive 
notice. Such mortgage is a potential lien for the 
full amount the mortgagee is obligated to advance 
under its terms.” 


There was also error in allowing solicitor’s fees to 
appellee Harris. Security Finance Co., v. Gardiner, 114 


So., 232, 94 Fla., 549; Martin v. Rothar, 113 So., 713. 
94 Fla., 207; and cases cited. 

For the errors pointed out, the decree appealed from 
must be reversed. 

Reversed and remanded. 

TERRELL, C.J. and ELLIS, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, JJ.. 
concur in the opinion and judgment. 

Opinion filed October 17. 1929. 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge 

Cook & Harris, for Appellant; 

No appearance for Appellees. 


SUE A. KAUZ, 
Plaintiff in Error, 
v. DADE COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error 
STRUM, J. 

In a joint information filed against John Ellison, 
Roy E. Rogers, and Sue D. Kauz, the two defendants 
first named were charged as principals in the crime 
of arson, and Sue D. Kauz, who alone is plaintiff in 
error here, was charged as accessory before the fact. 

The State contends that plaintiff in error is charged 
as principal in the second decree. After charging the 
guilt of Ellison and Rogers as principals, the informa- 
tion further charges: 

“And the County Solicitor aforesaid, under 
oath, further information makes that one Sue D. 
Kauz did then and there aid, counsel and procure 
the burning of the said dwelling house in the man- 
ner and form aforesaid, by the said John Ellison 
and Roy E. Rogers, contrary to the form of the 
Statute * * *.” 

An accessory before the fact is one who, though ab- 
sent at the time of the commission of an offense, does 
nevertheless procure, counsel, command or abet an- 
other to commit such offense. A principal in the sec- 
ond degree is one who is present aiding and abetting 
at the commission of a felony. Albritton v. State, 32 
Fla. 358, 13 South. Rep. 955. The presence at the crime 
of a principal in the second degree may be either actual 
or constructive. Pope v. State, 84 Fla. 428, 94 South. 
Rep. 865. 

The State contends that because the information 
charges that Sue D. Kauz did “then and there’”’ aid and 
counsel, it is equivalent to the charge she was pres- 
ent and actually or constructively at the commission 
of the crime. We can not accept this construction of 
thé charge against Sue D. Kauz contained in this 
information. 

The words “then and there” as used in an infor- 
mation are words of reference. When time and place 
have once been named with certainty, it is sufficient to 
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refer to them afterwards by these words. As to the 
principals Ellison and Rogers, this information charg- 
es that the offense was committed on a named date 
in Dade County, Florida. When it is charged later in 
the same count that Sue D. Kauz did “then and there” 
aid, counsel, etc., these words refer to the date and 
the county where the offense is alleged to have been 
committed, namely, Dade County, for the purpose of 
fixing time and venue. It is not sufficient as a charge 
that Sue D. Kauz was “present” aiding and abetting 
at the locality in Dade County where the offense was 
committed. The effect of the language is that the 
principals committed arson on a named date in Dade 
County and that Sue D. Kauz “then and there’, that 
is, on said date and in Dade County, did aid, counsel 
and procure the said crime to be committed. The ques- 
tion of presence, actual or constructive, is the deter- 
minative factor between an accessory before the fact 
and a principal in the second degree. Such a vital 
element of distinction must be plainly charged, if it 
is intended to charge the defendant as a principal in 
the second degree. That it was the intention of the 
county solicitor to charge plaintiff in error as an ac- 
cessory before the fact and not as a principal in the 
second degree is further indicated by the caption of 
the information which is styled “Information for arson 
and accessory to arson.” Of course, the caption would 
not be controlling as against the body of the informa- 
tion, but it is significant. Neither did the State under- 
take to prove the presence, actual or constructive, of 
plaintiff in error at the scene of the crime so as to 
establish her guilt as a principal in the second de- 
gree. 

Sec. 7111, C. G. L. 1927, provides that an acces- 
sory before the fact may be indicted and convicted 
either with the principal felon or after his conviction, 
“or may be indicted and convicted of substantive fel- 
ony, whether the principal has or has not been convict- 
ed, or is not amenable to justice.” The effect of that 
section is that although the last clause of the section 
makes the offense of accessory before the fact indici- 
able as a substantive offense, and triable without ref- 
erence to whether the principal has been convicted or 
not, the first clause of the section clearly shows that 
the common law as to the indictment, trial and sen- 
tencing of accessories before the fact has not been 
repealed, and if the accessory is not indicted as for a 
substantive offense, but is indicted in the common iaw 
mode, the common law rules control as to the trial 
and punishment of the accessory. Ex parte Bowen, 25 
Fla. 214, 6 South. Rep. 65; Montague v. State, 17 Fla. 
662; Brown v. State, 82 Fla. 306, 89 South. Rep. 873. 

The charge against Sue D. Kauz as an accessory 
before the fact in the information before us is of the 
dependent offense as at common law, and not of a 
substantive offense under the last clause of Sec. 7111, 


supra. She is charged jointly with the principals, and 
the information follows the usual common law form 
of allegation for charging one defendant as principal 
and the other with the dependent offense of being ac- 
cessory before the fact. Ex parte Bowen, supra. Where, 


_as here, the charge is of the dependent offense accord- 


ing to the mode of the common law, the conviction of 
the principal is an essential prerequisite to a judgment 
of guilt against such accessory. Bowen v. State, 25 
Fla. 645. 6 South. Rep. 459. “Conviction” of the prin- 
cipal as here used means not merely a plea of guilty 
or a verdict of guilty by a jury but contemplates an 
adjudication of guilt by a court of competent juris- 
diction. Dougherty v. State, 46 Fla. 109, 35 South. Rep. 
397; 110 Am. St. Rep. 84; Killinksworth v. State, 90 
Fla. 299, 105 South. Rep. 834. 

When arraigned upon this joint information, the 
two principals pleaded guilty. Plaintiff in error plead- 
ed not guilty. A severance was granted, and plaintiff 
in error was placed upon separate trial, which trial 
resulted in a verdict of guilty. 

For its evidence as to the guilt as an accessory 
of Sue D. Kauz. the State relied entirely upon the tes- 
timony of the two principals, who- testified that they 
actually prepared for and set the fire and that they 
did so upon the request of plaintiff in error and that. 
she participated in such preparations, but was not 
present, nor in the vicinity, when the fire was set 
off. When asked what was done to make him con- 
fess one of the principals said: The (County) Solicitor 
“told him if he would tell about it, he would turn him 
loose instead of convicting him.” He further testified 
that he believed the solicitor would “turn him loose” 
instead of convicting him. The other principal testi- 
fied that the county solicitor “offered to release him 
if he would tell the truth about it, and that he would 
not talk or tell anything about it until Mr. Taylor 
(the county solicitor) made him the offer to release 
him.” This principal further testified that the county 
solicitor “had promised him freedom and that he ex- 
pected Mr. Taylor to fulfill his promise; that he re- 
lied upon his word that he would go free, and that 
he expected to go free.” 

The jury rendered a verdict of guilty as to Sue 
D. Kauz on January 10, 1929. The record discloses 
that after the overruling of a motion in arrest of 
judgment questioning the trial court’s authority to im- 
pose an adjudication of guilt as an accessory upon 
plaintiff in error before an adjudication of guilt as 
to the principals, the following further proceedings 
were had on January 14, 1929: 

“The Court: The motion for a new trial will 
be denied and exception noted. 

“Sue D. Kauz, the jury found you guilty of 
this. It will be the sentence of the law and the 
judgment of the court that you be confined in the 
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State penitentiary for a period of two years. 

“Mr. Taylor: I ask that the Court permit the 
defendants, Roy Rogers and John Ellison to with- 
draw their plea of guilty and enter a plea of not. 
guilty. 

“The Court: They can withdraw their plea of 
guilty and not enter a plea, if you are going to 
nolle prosse the case. Just let the record show 
that the plea of Roy Rogers and John Ellison is 
withdrawn, and then the State’s Attorney can do 
as he pleases about it. 

“Mr. Taylor: Now, if the Court please, in 
compliance with my promise to these defendants, 
I file no case against Roy Rogers and John El. 
lison. 

“The Court: They will be discharged, Mr. 
Sheriff.” 

Where an accessory is indicted as for a substantive 
felony under Sec. 7111, supra, he may be tried and 
sentenced whether the principal has or has not been 
convicted. Ex parte Bowen, supra. But where, as here, 
the information charges the dependent offense in the 
mode of the common law, the common law rule is that 
the accessory can be tried with the principal or sep- 
arately after his conviction, but he can not be tried be- 
fore the principal unless he consents to be so-tried. It 
is usual and proper to include them in the same indict- 
ment, and when they are tried together the jury 
must have found the principal guilty before the acces- 
sory could be convicted, for the crime of the latter is 
dependent upon the guilt of the former.'They may. 
however, be indicted separately. Ex parte Bowen, 
supra; Latham v. State, 88 Fla. 310, 102 South. Rep. 
55]. 

Whether they be tried separately or together, how- 
ever, when, as here, the offense charged is the de- 
pendent offense in the mode of the common law, and 
not of the substantive offense prescribed by the latter 
part of Sec. 7111, supra, the rule as to the judgment 
of guilt and imposition of sentence on the accessory is 
thus plainly stated by Mr. Justice Ellis, speaking for 
this Court in the recent case of Killingsworth vs. State, 
supra, a case which involved an indictment for the de- 
pendent and not the substantive offense: “An acces- 
sory may be placed on trial with his principal, and 
both may be found guilty by the jury, one as prinri- 
pal and the other as accessory, but before a judgment 
of conviction may be entered against the latter, the 
judgment must be entered against the former. It is 
true that the conviction of the principal is an essential 
prerequisite, except in certain cases, to the punishment 
of the accessory.” This case is not within the excep- 
tions referred to. As already pointed out, the term 
“conviction” as last above used embraces not merely 
the verdict of a jury or a plea of guilty, but a juda- 
ment of conviction. 


In other words, an accessory indicted in the com- 
mon law mode may be tried with the principal or 
thereafter and a verdict of guilty may be lawfully ren- 
dered as to the accessory before a judgment of guilt is 
actually pronounced upon the principal by the court. 
But before the court may lawfully pronounce an ad- 
judication or judgment of guilt and consequent sen- 
tence upon the accessory, there must first have been 
a competent adjudication of guilt by the court as to 
the principal, and not merely a plea of guilty or a 
verdict of guilty by a jury. 

From the proceedings of January 14, 1920, it is 
obvious not only that there has never been any judg- 
ment of conviction against the principals Ellison and 
Rogers, but on the contrary, after the verdict of guilty 
as to the accessory, the principals were permitted to 
withdraw their former plea of guilty and the county 
solicitor thereupon entered a nolle prosequi against 
them and they were discharged by the court. Nor can 
any judgment of conviction be hereafter entered 
against the principals because they can not twice be 
placed in jeopardy. Under these circumstances, the 
accessory being charged only with the dependent of- 
fense in the mode of the common law, no valid judg- 
ment of conviction can be entered against the acces- 
sory upon this information. 

The judgment is reversed and the cause remanded 
with directions to discharge the defendant. 

WHITFIELD, P.J. and BUFORD, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed October 17, 1929. 

A writ of error to the Criminal Court of Record for 
Dade County, Tom Norfleet, Judge. 

Van C. Swearingen and Louis Allen Harris, for 
Plaintiff in Error; 

Fred H. Davis, Attorney General and H. E. Carter. 
Assistant, for the State. 


DANIEL CRACOWANER and 
D. WEBER, 
Plaintiffs in Error, 


v. HARDEE COUNTY. 
CARLTON NATIONAL BANK, 


Defendant in Error. 
STRUM, J. 


This is an action in special assumpsit upon 12 


_promissory note under seal alleged to have been exe- 


cuted by the defendants below, Cracowaner and Web- 
er, payable to E. M. Winemiller, or order, and by said 
payee endorsed and negotiated in due course to the 
plaintiff below, Carlton National Bank. 

The declaration is in the usual form in assumpsit 
upon a promissory note. It is not susceptible of con- 
struction as a declaration either in debt or covenant. 
The note sued on is in the conventional form, but to 
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the right of the signature of each of the makers ap- 
pears the word “(Seal)”. 

The first question presented on this writ of error 
to a judgment for plaintiff below is whether or not as- 
sumpsit will lie upon a promissory note under seal. 

At common law, and by the unwritten law mer- 
chant, an unconditional written promise to pay money, 
executed under the seal of the obligor, was known as a 
“pill single’ or “writing obligatory”. It was not ne- 
gotiable; the seal was held to import a conclusive pre- 
sumption of a valid consideration; and though other- 
wise identical in form with a promissory note, it was 
uniformly held to be technically a distinct and differ- 
ent instrument. 

Under the common law rules of pleading, unaf- 
fected by statute, this distinction was rigorously ob- 
served by this court in the consideration of questions 
of pleading, proof and variance, so that a declaration 
in assumpsit upon a promissory note, eo nomine, could 
not be supported by proof of an instrument under seal 
though otherwise identical with the instrument declar- 
ed on. The common law rule was that the affixing of the 
seal destroyed negotiability and constituted the instru- 
ment a specialty, an action upon which must sound 
in covenant or debt because at common law assump- 
sit could not be maintained upon a contract under seal. 
Hooker v. Gallagher, 6 Fla. 351; Comerford v. Cobb, 2 
Fla. 418. Such was also the view in other jurisdictions. 
Pierce v. Lacy, 23 Miss. 193; January v. Goodman, 1 
Dallas (Pa.) 208; Magruder v. Belt, 7 App. (D. C.) 
303, 311; Davis v. McWhorter (Ala.), 26 South. Rep. 
119; 5 C. J. 1883: 8 C. J. 8138; 2 R. C. L. 744, 748; 
Bigelow on Bills, Notes and Checks, (3rd Ed.) Sec. 
65. 

The distinctions recognized at common law as to 
specialties, grew out of the fact that such instru- 
ments were regarded as different in their essential 
nature from simple contracts; the rights, both substan- 
tive and remedial, and the liabilities arising there- 
from were determinable in many respects according 
to different rules than those applicable to simple con- 
tracts. At common law simple contracts were open to 
defenses against which contracts under seal were im- 
mune. The issues in suits upon the two classes of in- 
struments were usually different because of the dif- 
ference in the essential nature of the instruments. It 
was ‘therefore necessary to strictly observe the com- 
mon law distinctions as to the forms of action ap- 
plicable to the two classes of instruments, and in the 
absence of statutory influence on the rule it would 
necessarily follow that an action on a promissory note 
under seal must be brought in covenant or debt. 

Sec. 6923, C. G. L. 1927, a part of the uniform ne- 
gotiable instrument act, adopted in this State in 1897. 
provides: 

“A negotiable promissory note within the 


meaning of this Chapter is an unconditional prom- 
ise in writing made by one person to another 
signed by the maker, engaging to pay on demand 
or at a fixed or determinable future time a sum 
certain in money to order or to bearer. Where a 
note is drawn to the maker’s own order, it is not. 
complete until endorsed bv him.” 

Sec. 6766, C. G. L. 1927. also a part of the uni- 
form negotiable instruments act, provides: 

“The validity and negotiable character of an 
instrument are not affected bv the fact that it 
* * * bears a seal * * * .” 

Sec. 6788, C. G. L. 1927, also a part of the uniform 
negotiable instruments act, provides: 

“Absence or failure of consideration is matter 
of defense as against any person not a holder in 
due course; and partial failure of consideration is 
a defense pro tanto whether the failure is an as- 
certained and liquidated amount or otherwise.” 

Sec. 4663, C. G. L. 1927, which is not a part of the 
uniform negotiable instruments act, provides that an 
action on any contract, obligation or liability founded 
“upon an instrument of writing under seal,” shall be 
commenced within twenty years; an action upon any 
contract, obligation or liability founded upon an instru- 
ment of writing not under seal shall be commenced 
within five years. For the purpose of determining 
which of these two periods of limitation was applic- 
able, this court has held, both prior to and since the 
enactment of the uniform negotiable instruments act. 
that a promissory note in the usual form but under 
the seal of the maker as this note is. is an instrument 
of writing under seal to which the twenty year limi- 
tation applies. Comerford v. Cobb, supra; Grand 
Lodge v. State Bank, 79 Fla. 471. 84 South. Rep. 528: 
Langley v. Ownes, 52 Fla. 302, 42 South. Rep. 457. 
See also Williams v. Peninsular Gro. Co., 73 Fla. 937. 
73 South. Rep. 517; and Fourth Natl. Bank v. Wilson, 
101 South. Rep. 29, the two latter involving the rue 
of limitation as to endorsers. 

In all respects, however, except that last men- 
tioned, the uniform negotiable instruments act hax 
effaced all practical difference between a_ sealed 
promissory note and one unsealed. Both create the same 
rights and liabilities between the parties. The presence 
of a seal now has no influence on the substance or 
effect of the note as such, but is effective only for the 
purpose of determining the time within which an ae- 
tion may be brought to enforce the rights of the 
obligee or holder thereof. The latter proposition re- 
lates not to the form of the remedy, but to the time 
within which approximate remedy is available. The ne- 
gotiable instruments act expressly provides that the 
seal shall not affect either the validity or the ne- 
gotiability of the note. Such a note is open to the 
defense of want of consideration. The mere addi- 


tion of a seal no longer works a vital change in the 
essential nature of the instrument as a promissory 
note as it formerly did at common law. So far as 
the essential nature of the note as a promise to pay 
is concerned, all of the common law distinctions be- 
tween an unsealed promissory note and a note under 
seal, or a bill single, are gone. The distinctions in 
the essential nature of the two instruments were the 
foundation for the technical common law distinction 
as to the form of action. The reasons for the rule 
having been removed by statute, the rule should fall 
with the reason. 

If there be any apparent incongruity in holding 
that although a note under seal will support an ac- 
tion in assumpsit, yet the twenty year statute of 
iimitation, and not the five year statute, is applic- 
able to the action, such an apparent incongruity is 
purely superficial and arises from the existence of two 
unrelated but pertinent statutes, each of which is 
germane to and has a clear field of operation upon the 
situation under consideration and must therefore be 
given effect. By the negotiable instruments act it is 
provided, not that the seal shall be disregarded or 
that the instrument shall be treated as an unsealed 
instrument, but that the presence of the seal shall 
not affect the validity or negotiability of the instru- 
ment. The seal therefore is not to be entirely ignored, 
hut having been affixed by the voluntary act of the 
obligor, to which there is no objection in law, it 
must be observed to the extent and for the purpose 
contemplated by other applicable statutes. Conse- 
quently, under Sec. 4663, swpra, the seal is effective 
for the purpose of determining the time within 
which an action on the note may be commenced. 

By virtue, however, of the negotiable instruments 
act, the seal is without significance when consider- 
ing the substance and effect of the instrument as a 
promissory note, the rights and liabilities of the par- 
ties thereunder, and consequently the form of action 
in which those rights and liabilities may be deter- 
mined, because the common law distinctions resulting 
from the presence of a seal upon a promissory note, 
which were the basis for the common law distinc- 
tion as to the form of action, have been abolished 
by the negotiable instruments act, and a note under 
seal is therefore of the same essential nature in the 
respects just named as an unsealed note, unless, of 
course, a contrary intention appears from the instru- 
ment itself. The essential nature of the instrument 
sued on, and not the period of limitation that may 
be applicable, determine the form of action. 

Prior to the enactment in Alabama of the uniform 
negotiable instruments law, the courts of that State 
scrupulously applied the common law rules with ref- 
erence to notes under seal, to which reference has here- 
inabove been made. The Supreme Court of Alabama, 
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in Ex parte First Natl. Bank of Ozark, 102 South. 
Rep. 371, has recently had occasion to consider the 
precise question now before us, which it disposed of 
in the following language in view of the influence of 
the enactment in that State of the uniform nego- 
tiable instruments law: 

“So far as the substance and effect of the 
instrument is concerned, there remains no dis- 
tinction between a sealed and an unsealed prom- 
issory note. The sealed note is no longer a specialty 
with peculiar incidents, but is in fact a negotiable 
promissory note, differing in no wise from other 
promissory notes except as to the limitation of ac- 
tion thereon, which, as to sealed instruments, is ex- 
tended to ten years. Code 1923. Sec. 8943. But the 
difference relates merely to the remedy, and can 
have no influence in determining the nature of 
the instrument, or its appropriate appelation in 
pleading. The difference upon which the former 
rule of variance was founded having been re- 
moved. the rule itself becomes a senseless tech- 
nicality, and its excision a plain judicial duty.” 

In the prior Alabama case of Long v. Gwin, 80 
South. Rep. 440, the declaration in an action in as- 
sumpsit declared upon a common law “bill single’. 
The instrument offered and received in evidence over 
the objection of the defendant was a promissory note 
not sealed. The Supreme Court of Alabama, after 
referring to its former decisions under the common 
law holding that such a situation would constitute 
a fatal variance, said: 

“This has been changed, and this law of va- 
riance abrogated by the negotiable instruments 
law which declares that ‘the validity and negoti- 
able character of an instrument are not affect- 
ed by the fact that it bears a seal.’ Its designa- 
tion as a ‘bill single’ in the complaint was there- 
fore a misnomer, but wholly without legal sig- 
nificance, so far as this case is concerned. To 
hold that it still works a fatal variance between 
pleading and proof, in spite of the statutory 
change referred to, would be an absurd and in- 
tolerable technicality.” 

See also St. Paul’s Church v. Fields, 72 Atl. Rep. 
145. 

We therefore hold in this case that there was no 
repugnancy in the declaration which declares in as- 
sumpsit upon a promissory note and to which was 
attached and made a part thereof by reference a cory 
of the cause of action consisting of a promissory 
note under seal; nor was there any variance in proof 
by reason of the mere fact that though the declaration 
sounded in assumpsit the note offered in evidence was 
under seal. 

The defendants Cracowaner and Weber went to 
trial on a plea of payment, and a further plea alleg- 
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ing that execution and delivery of the note sued on was 
obtained by the payee thereof by fraud and misrepre- 
sentation. 

Immediately preceding the trial, and during the 
term, these defendants moved for a judgment on the 
pleas because the plaintiff had failed to file replica- 
tion. For the same reason the defendants moved to 
strike the cause from the trial docket. 

_ The record discloses that when said motions were 
made the trial judge “demanded if plaintiff’s counsel 
desired to join issue, and then and there plaintiff’s 
counsel replied ‘the plaintiff joins issue’ ”. Thereupon 
the motions were overruled. 

While the method of joining issue just stated is not 
model practice, there was no reversible error in the 
action of the trial court in overruling defendants’ mo- 
tions. The pleas of these defendants are not pleas of 
set off, counter claim or recoupment. Nothing more 
than a mere joinder of issue or similiter was necessary 
to complete the issue. It is irregular to allow a cause 
to go to trial in the absence of any reply to, or joinder 
of issue upon, a plea which requires something more 
than a mere simileter to put it in issue. Where, how- 
ever, a plaintiff joins issue upon pleas of the nature 
here in question the cause may be regarded as at 
issue. American Tie & Timber Co. v. Washington, 62 
Fla. 117, 57 South. Rep. 201; Flournoy v. Munson 
Bros., 51 Fla. 198, 41 South. Rep. 398; Globe Theatre 
v. Watt, 62 Fla. 196, 57 South. Rep. 201. 

The action was originally commenced against 
Cracowaner and Weber, the makers, and Winemiller 
who was the payee and an endorser in due course, as 
joint defendants. The defendants Cracowaner and 
Weber pleaded jointly. Winemiller filed a several 
plea in his own behalf. Immediately before the case 
was called for trial, plaintiff moved for leave to dis- 
miss as to Winemiller, the endorser, which motion 
was granted, to which the defendants Cracowaner and 
Weber excepted. 

Sec. 6819, C. G. L. 1927, which authorizes the 
joinder in one action of the maker and certain classes 
of endorsers of a negotiable instrument, authorizes 
the joinder with the maker of those who became en- 
dorsers “at or before the execution and delivery of 
the instrument,” and those only. The statute does not 
authorize a joint action against the maker and one 
who became an endorser in due course after the orig- 
inal delivery of the instrument. Prosser v. Orlando 
Bank & Trust Co., 111 South. Rep. 516. This statute 
does not amend the negotiable instruments law so 
as to make negotiable instruments joint contracts 
on the part of the makers and one secondarily liable 
thereon as an endorser in due course. On the con- 
trary, the contract of a maker and that of endorser 
in due course are different and distinct contracts, 
creating a several and not a joint liability. Hough v. 
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State Bank of New Smyrna, 61 Fla. 290, 55 South. 
Rep. 462; Williams v. Peninsular Gro. Co., 73 Fla. 
937, 75 South. Rep. 517: Webster v. Barnett, 17 Fla. 
272. 

In an action ex contractu against several de- 
fendants upon a joint liability, the plaintiff must 
show a joint liability against all defendants or suf- 
fer defeat. Rentz v. Live Oak Bank, 61 Fal. 403, 55 
South. Rep. 856; Hale v. Crowell, 2 Fla. 534; Edgar 
v. Bacon, 122 So. 107, Fla. . If the lia- 
bility of Cracowaner, Weber and Winemiller was 
joint, the plaintiff could not be allowed, over proper 
objection, to dismiss as to one of such defendants 
and proceed to judgment against the other. Since, how- 
ever, the liability of Winemiller, the endorser in due 
course, is several and not a joint liability with the 
makers, there is no objection to allowing a dismissal 
as to that defendant whose liability was several. 
and who was originally improperly joined as a de- 
fendant. Sec. 4208 C. G. L. 1927; Paul v. Commercial 
Bank, 69 Fla. 62, 68 South. Rep. 68; 33 C. J. pages 
1111-1125. 

Affirmed. 

WHITFIELD, PJ. and BUFORD, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed October 28, 1929. 

A writ of error to the Circuit Court for Hardee 
County, W. J. Barker, Judge. 

Henry E. Williams and Herman Siegal, for Plain- 
tiffs in Error; 

S. D. Williams, for Defendant in Error. 


«CHATHAM INVESTMENT COMPANY, 
a Corporation, 
Appellant, 
wi DESOTO COUNTY. 
SUNSHINE INVESTMENTS, INC., 
a Corporation, M. E. GRUBER 
and M. E. GRUBER, INC., 
a Corporation, 
Appellees. 
BUFORD, J. 

In this case appellant filed bill to foreclose mort- 
gage. 

M. E. Gruber and M. E. Gruber, Incorporated, were 
made parties defendant for that as it was alleged M. 
E. Gruber had by the terms of a sealed, written in- 
strument assumed and promised to pay the indebt- 
edness secured by the mortgage, and that M. E. 
Gruber, Incorporated, had likewise assumed and 
promised to pay the same indebtedness. 

Neither the alleged written instrument by which 
either of the defendants M. E. Gruber or M. E. Grub- 
er, Incorporated, became bound to pay the obligation 
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was attached to or made a part of the bill of com- 
plaint. 

M. E. Gruber and M. E. Gruber, Incorporated, filed 
joint and several answers in which it was denied that 
M. E. Gruber or M. E. Gruber, Incorporated, had by 
a written instrument become bound to pay the ob- 
ligation. The answers were not under oath. Oath to 
answer was specifically waived by the Complainant 
in his Bill of Complaint. No exceptions were filed to 
the answer. 

After the time had expired for taking testimony. 
the defendants answering set the cause down for 
final hearing on Bill and Answer. 

In Zewadski vs. Dyal et al 78 Fla. 109, 82 So. 846, 
this Court say: ; 

“Defendants have a right to set cause down 
for final hearing on bill and answer under the 
statute and court rule, the time for taking tesu- 
mony having expired. The right having accrued 
to the defendants, and they having acted upon 
it, it is such a substantial right that the judge 
should not lightly deprive them of it in a decree 
based on bill and answer.” See Equity Rule No. 85. 

The burden was on the complainant to prove every 
material allegation of his Bill which was contested by 
the allegations of the Answer. See Indian River Mfg. 
Co. vs. Wooten, 55 Fla. 745, 46 So. 185; Lykes vs. 
Beauchamp, 49 Fla. 333, 38 So. 603; Hanover Fire 
Ins. Co. vs. Hiers. 79 Fla. 408, 84 So. 605 and cases 
there cited. 

The time had expired for taking testimony and the 
complainant had offered no proof in support of the 
allegations of the Bill against M. E. Gruber or M. E. 
Gruber, Incorporated. 

We find no reversible error in the order and de- 
cree appealed from and the same should be affirmed. 
It is so ordered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 25, 1929. 

An appeal from the Circuit Court for DeSoto 
County, W. J. Barker, Judge. 

Treadwell & Treadwell, for Appellant; 

Leitner & Leitner, for Appellees. 


K. K. EVERETT, doing business 
under the name and style of 
EVERETT FURNITURE STORE, 
Plaintiff in Error, ; 
v. BROWARD COUNTY. 
WEBB FURNITURE COMPANY, INC., 
a Corporation. 
Defendant in Error. 
BUFORD, J. 


In this case defendant in error sued the plaintiff 
in error in the court below in an action of assump- 
sit. The declaration was originally in ten counts, all 
being common counts. At the trial plaintiff abandoned 
every count except that declaring on “accounts stated.” 

The alleged account stated, and which was offered 
in evidence, was the invoice for a car-load of furni- 
ture. 

The defendant’s plea was “never was indebted.” 

Trial was had on the issues. 

When the plaintiff had introduced all its testimony, 
defendant moved for a directed verdict, which was de- 
nied. 

Defendant put in his testimony and the court, on 
motion, directed a verdict for plaintiff. 

There are a number of assignments of error. It is 
not necessary for us to consider any of the assign- 
ments except the one based upon the action of the 
court in denying the motion of defendant for a direct- 
ed verdict in favor of the defendant. 

Plaintiff’s evidence, as well as all the evidence 
when considered together, fails to establish any deal- 
ings between the parties prior to the rendition of the 
alleged account stated. 

The purported account stated was admitted by the 
plaintiff to be the original invoice for the car-load of 
goods. The evidence was that the shipment of goods 
was made and the invoice made out and mailed to the 
defendant co-incidentally. 

There was no evidence that prior to the mailing of 
the invoice to the defendant, that the defendant had in 
any way assumed to pay for the goods for which the 
invoice was made. 

It might be assumed that if the plaintiff shipped 
the goods and afterwards the defendant received and 
accepted the goods, that such transactions between the 
parties would be sufficient to constitute a basis for 
an account stated, if the account stated was there- 
after rendered to the defendant, but such is not the 
case here. In this case there is no evidence of any order 
to the complainants for the goods and the alleged “ac- 
eount stated” was rendered before the defendant had 
become liable, if he did become liable, by receiving and 
accepting the goods. 

The rule that, account which has been rendered 
and to which no objection has been made within a 
reasonable time may be regarded as admitted by the 
party to whom and against whom the account is ren- 
dered as prima facie correct, presupposes and assumes 
that there was some indebtedness between the parties. 
There can be no liability on account stated if in fact 
no liability existed at the time the account was pre- 
sented, and the mere presentation of a claim, although 
such claim is not shown to have been objected to, can 
not of itself create a liability. See 29 L. R. A. (N. S.) 
346 Note. Nat. Cycle Mfg. Co. vs. San Diego Cycle 
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Co. 135 Cal. 335, 67 Pac. 280; Kellogg vs. Roland (N. 
Y.) 57 N. Y. Supp. 1064; Brush & S. Co. vs. Ross, 99 
N. Y. Supp. 796; Austin vs. Wilson 33 N. Y. St. Re- 
ports 503; Davis vs. Seattle Nat. Bank, 19 Wash. 65, 
52 Pac. 526; Cooper vs. Upton, 60 W. Va. 648, 64 S. 
E. 523. 

The judgment should, therefore, be reversed and 
it is so ordered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed October 25, 1929. 

A writ of error to the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

G. H. Martin and Elbert B. Griffis, for Plaintiff in 
Error; 


Baxter, Byrd & Walton, for Defendant in Error. 


THE STATE OF FLORIDA ex rel. 
FRED H. DAVIS, as Attorney 
General of the State of 


Florida. 
Relator, 
Vv. Original Quo Warranio. 
VINCENT C. GIBLIN, 
Respondent 
PER CURIAM. 


This cause having heretofore been submitted to 
the Court upon the demurrer of the respondent to the 
information, upon the motion of the respondent to 
quash the information, and upon the motion of the 
relator for a judgment of ouster against the respon- 
dent notwithstanding the return or answer filed by 
the respondent, and the pleadings having been duly 
considered by the Court upon briefs and argument of 
counsel for the respective parties, and the Court he- 
ing equally divided in Opinion as to the disposition 
to be made of the said pleadings, Mr. Chief Jus- 
tice Terrell, Mr. Justice Ellis and Mr. Justice Buford 
being of opinion that the demurrer to the informa- 
tion should be sustained, the information quashed and 
the motion for judgment of ouster denied, while Mr. 
Justice Whitfield, Mr. Justice Strum and Mr. Justice 
Brown are of opinion that the demurrer should be 
overruled, the motion to quash the information denied 
and the motion of the relator for a judgment of ous- 
ter be granted, as is indicated by the Opinions this 
day filed in the cause; it is thereupon considered or- 
dered and adjudged by the Court that the said de- 
murrer of the respondent be and the same is hereby 
overruled, that the motion to quash the information 
be and the same is hereby denied and that the motion 


for a judgment of ouster herein be and the same is 
hereby denied. 


TERRELL, CJ. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinions filed October 30, 1929. 

A case of original jurisdiction—Quo Warranto. 

Fred H. Davis, Attorney General, McCune, Hiaasen 
& Fleming, C. N. McCune, C. A. Hiaasen, T. F. Flem- 
ing, Walsh, Beckham, Farley & Ellis. Howard Dres- 
bach. Thomas E. Swanson and Rogers & Morris and 
Price, Price, Kehoe & Kassewitz. for Relator: 

Baxter, Byrd & Walton. John C. Cooper, Jr., James 
M. Carson and John P. Stokes, for Respondent ; 


W. T. Hendry, James T. Vocelle and Chas. A. 
Mitchell, as Amici Curiae. 
ELLIS, J. 


Information in the nature of quo warranto, sign- 
ed by the Attorney General for the State, was filed 
in the Court in June, 1929. By leave of Court an 
amendment was filed July 5, 1929. The information 
charges that Hon. Vincent C. Giblin has since the 
21st day of June, 1929, used, exercised, enjoyed and 
performed without warrant or authority of law, and 
in violation of the Constitution of Florida, the fran- 
chise, functions, jurisdiction and powers of Circuit 
Judge of the Twenty-second Judicial Circuit of the 
State of Florida. 


A specific instance was given in which the res- 
pondent on that date signed as Judge of that Cir- 
cuit certain orders in a cause pending in chancery in 
that court, and it is alleged that he still claims the 
right and title to use, enjoy, exercise and perform the 
franchise, functions and powers of Circuit Judge of 
that Circuit. 


The Court takes judicial knowledge of much which 
is alleged in the information, such as: the Act of the 
Legislature, Chapter 12433, Acts of Florida, 1927, be- 
ing “An Act Defining and Fixing Territory and 
Boundaries of the Fifteenth Judicial Circuit: Creating 
the Twenty-Second Judicial Circuit; Providing for a 
Circuit Judge and State’s Attorney in the Twenty- 
Second Judicial Circuit; and Providing and Fixing 
the Time for the Holding of Terms of the Circuit 
Court in the said Twenty-Second Circuit; and Effect 
on Pending Litigation, and making Appropriation for 
Payment of Salaries of Judge and State’s Attorney” ; 
the date of its approval by the Governor; the appoint- 
ment by the Governor of the Respondent to be Judge 
of the Circuit; his confirmation by the Senate; the 
issuing of the Commission; the Respondent qualifying 
under it and the exercise by him of the powers and 
performance of his duties as Judge of that Circuit. 
The Court also takes judicial cognizance of the ap- 
pointment by the Governor of the Honorable George 
W. Tedder to be Judge of that Circuit; the date and 
terms of the Commission issued to him and the con- 
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firmation of his appointment by the Senate. See State 
v. Bloxham, 42 Fla. 501, 28 South. Rep. 762: Perry v. 
Bush. 46 Fla. 242; 35 South. Rep. 225; State v. Phil- 
lips, 64 Fla. 105, 59 South. Rep. 241; Brown v. Harley, 
2 Fla. 159: Charlotte Harbor & N. R. Co. v. Welles, 78 
Fla. 227, 82 South. Rep. 770; Amos v. Gunn, 84 Fla. 
285, 94 South. Rep. 615; 7 Ency. of Ev. 947-974-978- 
980; De Ia Rosa v. State, (Tex. Crim.) 21 South. 
Western Rep. 192: State v. Evans, 8 Humph. (Tenn.) 
119 

When one assumes an office under the Constitu- 
tion and Laws of the State he is required by the Con- 
stitution to take an oath that he will support, pro- 
tect and defend the Constitution and Government of 
the United States and of the State of Florida; that 
he is qualified to hold office under the Constitution of 
the State and that he will well and faithfully perform 
the duties of the office on which he is about to enter. 
Art. XVI Sec. 2 Constitution of Fla 

One’s relation to an office which he enters, there- 
fore, is not so much a matter of personal right to en- 
joy its privileges and emoluments as a duty which he 
owes to the State to discharge the duties and exercise 
the powers with which the legal occupancy of the of- 
fice vests him for and during the term of the office 
on which he enters. When an office is created by the 
Constitution or by the Legislature acting within its 
powers and the term of such office is fixed by the 
provisions of either the Constitution or the Statute it 
is not within the power of the Governor after appoint- 
ment of a person to such office and his confirmation 
by the Senate, if that is the method prescribed for 
his selection, to shorten the term of office by any 
limitations in the commission to such appointee. 

The Constitution of the State does not require the 
Governor to issue a commission to Circuit Judges ap- 
pointed by him and confirmed by the Senate, nor 
does Chapter 12433, supra, make any such require- 
ment as to the person appointed and confirmed to he 
Judge of the Twenty-Second Circuit. No act of the Leg- 
islature makes any such requirement of the Governor 
except in cases where the officer is required to give 
bond. Indeed, it is doubtful if under a constitution 
containing the phraseology which ours contains’ in 
the matter of the selection of both Supreme Court 
Justices and Circuit Judges such a statute would be 
valid. Supreme Court Justices are elected by the peo- 
ple and are required to hold office for a term of six 
years. Their commissions are held directly of the peo- 
ple. Circuit Court Judges are appointed by the Gover- 
nor and confirmed by the Senate and are required to 
hold their office for six years. Their commissions are 
held under the concurring act of two powers of the 
government. 

Where the issue of a commission is not made by law 
a necessary part of the election or appointment of a 


person to office, the appointment is complete when the 
choice of the appointing or electing power has been 
made. Even when under the law an appointment or 
election to office is not complete until the officer has 
been commissioned, the issue of the commission is in 
many circumstances regarded as a_ ministerial act 
which may be enforced by mandamus. See Hill v. 
State, 1 Ala. 559; State v. Towns, 8 Ga. 360; State v. 
Hodges, (Ark.) 154 S. W. Rep. 506; State v. Craw- 
ford, 28 Fla. 441, 10 South. Rep. 118, 14 L. R. A. 253. 

While the appointment of an officer is usually evi- 
denced by a commission it is not essential as a general 
rule to the validity of the appointment that a com- 
mission issue. See Commonwealth v. Waller. 145 Pa. 
235. 23 Atl. Rep. 382; Marbury v. Madison, 1 Cranch 
(U. S.) 187, 2 L. Ed. 60: Shuck v. State. 136 Md. 
63, 35 N. E. Rep. 993. 

It would indeed by an anomalous situation if after 
an election to office by the people or selection by the 
concurrent action of two powers of the government the 
possession of the office should depend upon the will 
of a commissioning officer as to whether he would issue 
a commission for a part of the term of office, or for 
the entire term, or withhold it altgether and thus mod- 
ify or defeat the election of the person to such office. 

Mr. Chief Justice Marshall, speaking for the Su- 
preme Court of the United States in Marbury v. Mad- 
ison, supra, after discussing the distinction between the 
acts of appointing to office and commissioning the 
person appointed, said: “It follows. too, from the ex- 
istence of this distinction. that if an appointment was 
to be evidenced by any public act, other than the com- 
mission, the performance of such public act would 
create the officer; and if he was not removable at 
the will of the president. would either give him a right 
to his commission. or enable him to perform the du- 
ties without it.” 

The respondent demurred to the information and 
later interposed a return and answer to the rule but. 
reserving his right to insist upon the demurrer. The 
answer admits the matters of fact alleged in the ne- 
tition and avers that neither in his appointment by 
the Governor nor the confirmation of such appoint- 
ment by the Senate was the duration of the term of 
office to which he was appointed set forth, designated 
or mentioned; that after the confirmation bv the Sen- 
ate of his appointment to be Judge of the Circuit 
Court for the Twenty-Second Circuit and before any 
commission was issued to him bv the Governor the 
respondent “duly signed, swore and subscribed to 
and filed his oath of office.”’ He avers that he there- 
upon became and was the duly qualified Judge of the 
Circuit Court of the said Circuit and became and was 
entitled to hold said office for and during the term 
provided for by Chapter 124383 of the Acts of 1927 
of the Laws of Florida. 
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The Governor has no power to remove Circuit 
Judges from office. They are subject only to remov- 
al by impeachment. Art. III Sec. 29 Constitution of 
Fla. 

As neither the Constitution nor the Statutes makes 
the issuing of a commission by the Governor to Circuit 
Judges appointed by the concurring act of himself 
and the Senate a necessary part of the appointment it 
follows that the appointment of the respondent, his 
selection to be Judge of the Circuit was complete when 
the Senate bv confirmation of the Governor’s appoint- 
ment performed the last public act necessary to the 
creation of the officer. See State v. Barbour, 53 Conn. 
76. 22 Atl. Rep. 686, 55 Am. Rep. 65; Speed v. De- 
troit. 97 Mich. 198, 56 N. W. Rep. 570. 

It is well recognized, although occasion has not 
often brought the principle under discussion, that 
when the appointing power has once exercised its func- 
tions it has no more control. The language of the 
Supreme Court of the United States in Marbury v. 
Madison, supra, is most appropriate here and force- 
fully illustrates the proposition announced and con- 
tended for by the respondent. It must be remembered 
that while in Marbury v. Madison it was held that 
signing the commission by the President was the last 
public act of the appointment it was so held by reason 
of the provision in the Constitution of the United 
States as follows: The President of the United States 
“shall take care that the Laws be faithfully executed, 
and shall commission all the officers of the United 
States.” Art. II Sec. 3 Const. of the U. S. The Consti- 
tution of Florida provides that “The Governor shall 
take care that the laws be faithfully executed’. Art. 
IV Sec. 6 Const. of Fla. In the Marbury case the last 
public act in the matter of the Marbury selection to 
office was the signing of the commission by the Pres- 


ident. In the case at bar the last public act in the 


matter of respondent’s selection to office was the con- 
firmation of the appointment by the Senate. 

The language of Judge Marshall in the Marbury 
case was as follows: “The last act to be done by the 
President is the signature of the commission. He has 
then acted on the advice and consent of the Sen- 
ate to his own nomination. The time for deliberation 
has then passed. He has decided. His judgment, on 
the advice and consent of the Senate concurring with 
his nomination, has been made, and the officer is 
appointed. This appointment is evidenced by an 
open, unequivocal act, and, being the last act requir- 
ed from the person making it, necessarily excludes the 
idea of its being, so far as respects the appoint- 
ment, an inchoate and incomplete transaction. Some 
point of time must be taken when the power of the 
executive over an officer, not removable at his will, 
must cease. That point of time must be when the 
constitutional power of appointment has been exer- 


cised ; and this power has been exercised when the last 
act required from the person possessing the power has 
been performed.” 

In United States v. Bradley, 10 Pet. (U. 8S.) 343, 
9 L. Ed. 448, it was held that the appointment of a 
paymaster is complete when made by the President and 
confirmed by the Senate and in Dyer v. Bayne, 54 Md. 
87, it was held that an appointment was complete 
on confirmation by the Senate and it related back to 
the time of nomination. Even where a bond is re- 
quired of the officer who has been duly elected or 
appointed and confirmed by the Senate the approval 
of the bond is not essential to the vesting of the 
title of the office in the person so elected. See Unit- 
ed States v. Le Baron, 19 How. (U. 8S.) 73, 15 L. 
Ed. 525. 

Conditions imposed by the statute, such as giv- 
ing bond and taking the oath are conditions pre- 
cedent to the complete investiture of the posses- 
sion of the office not conditions precedent to his 
election or appointment to office. When he has per- 
formed the required conditions his title to enter on 
the possession of office is complete. The transmis- 
sion of a commission to him is unnecessary even in 
the matter of Federal appointment where the Con- 
stitution requires the President as the last public 
act in the selection of an officer to sign the com- 
mission. 

The Supreme Court of the United States said in 
the Le Baron case: “If, by any inadvertence or acci- 
dent, it (the commission) should fail to reach him, 
his possession of the office is as lawful as if it 
were in his custody. It is but evidence of those acts 
of appointment and qualification which constitute his 
title, and which may be proved by other evidence, 
where the rule of law requiring the best evidence does 
not prevent.” 

The language of Judge Alvey in the Dyer-Bayne 
case, supra, is peculiarly applicable here. It is as 
follows: “The Governor had no discretionary power 
over the appointment after confirmation, nor had he 
power to withhold the commission; for the issuing of 
the commission was a mere ministerial act. The ef- 
ficient and only discretionary act of the Governor in 
making the appointment, was in making the nomin- 
ation; and the Senate having no other power over the 
nomination than to concur or nonconcur in it, the 
act of the Governor became complete and effective 
with the concurrence of the Senate, and it related 
back to the time of the nomination. The act of the 
Senate, and the subsequent ministerial act of the Gov- 
ernor in issuing the commission, both related to the 
principal act of the Governor in making the nom- 
ination; the commission being evidence only of the ap- 
pointment. And the appointment being thus allow- 
ed to speak from the time of the principal act done 
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in making it, all difficulty upon the terms of the Con- 
stitution is at once removed. There can be no good 
reason why the principle of relation should not be 
applied in a case like the present, as it is constant- 
ly applied in many others, for the advancement of jus- 
tice, and to give full and complete effect to legal pro- 
ceedings. We think it should be so applied.” 

Our Constitution provides that the Governor may 
grant a commission to fill a vacancy for an unexpired 
term. Art. IV Sec. 7 Const. of Fla. 

All grants and commissions are required to be 
under authority of the State and sealed with the 
great seal, signed by the Governor and countersign- 
ed by the Secretary of State. Art. IV. Sec. 14 Const. 

Neither of these sections however make the grant- 
ing of a commission to a Justice of the Supreme 
Court elected by the people, or to a Judge of the 
Circuit Court appointed by the Governor and con- 
firmed by the Senate, an act precedent to the com- 
plete investiture of the office in the person so elected 
or chosen. 

This proposition necessarily is true as a logical 
sequence of the legal principle obtaining in this State 
that in the case of a Circuit Judge the Governor has 
no power of suspension or removal from office. This 
is the explanation of the reason why in adopting the 
Constitution of this State the power was not invest- 
ed in the Governor to limit by a commission the term 
of office of a person chosen to be Circuit Judge and 
why signing a commission was not made an official 
public act necessary to such election. Such power 
has never been vested in the Governor of this State 
under any of its many constitutions. Commissions 
have always issued to circuit judges but the acts of 
issuing them have been ministerial acts in cases where 
such officers have either been elected by the people 
or by the General Assembly, or by appointment by the 
Governor, and confirmation by the Senate. As a 
method of preserving the judicial history of the State 
and keeping the records of public acts in systemat- 
ic and chronological order the practice is wise and 
beneficial, but it is not and has never been an essen- 
tial act to the complete investiture of the office in 
the judicial officer. 

It follows, therefore, that when the respondent was 
appointed by the Governor and confirmed by the Sen- 
ate to be Judge of the Twenty-Second Circuit he be- 
came with the filing of the oath of office completely in- 
vested with the title to the office of Judge of that 
Circuit and charged with the duty to discharge its 
functions for the period prescribed by the law under 
which he was appointed and confirmed. That law, 
Chapter 12433, supra, provided that “there shall be 
a Circuit Judge and State’s Attorney in said Circuit 
who shall be appointed and confirmed and hold of- 
fice for the term as provided for other Judges and 


State’s Attorneys by the Constitution of the State of 
Florida.” 

What term does the Constitution of Florida pro- 
vide for other judges? Supreme Court Justices hold 
office for the term of six years, except the first three 
who were elected and they held for two, four and 
six years and thereafter for six years. Circuit Judges 
are required to be “appointed by the Governor and 
confirmed by the Senate” and “who shall hold their 
office for six years’. County Judges hold for four 
years; judge of the criminal court of record of Escam- 
bia county held for four years; the term of office of 
judges of additional judicial circuits, which from 
time to time may be created by the Legislature as it 
deems necessary, is fixed by the Constitution to be 
“the same as herein provided for the circuit judges 
herein already provided for.” The judge of the Circuit 
Court of Duval County holds for a term of six years. 
Additional circuit judges for circuits already in ex- 
istence hold for a term of six years. All circuit judges 
are chosen by appointment by the Governor and con- 
firmation by the Senate. See Sections 2, 8, 16, 24. 
35, 41, 42 and 43 Const. of Fla., Art. V. 

We think that the clause in Chapter 12433, 
supra, reading as follows: “who shall be appointed 
and confirmed and hold office for the term as pro- 
vided for other Judges” means appointed by the Gov- 
ernor and confirmed by the Senate and hold office 
for the term as provided for other Circuit Judges. 

The word “term” means: “That which limits the 
extent of anything; limit; bound; termination; end. A 
limited or definite extent of time; the time for which 
anything lasts; as a term of five years: the term of 
life; a presidential term’’. See Webster’s New Interna- 
tional Dictionary of the English Language 1925 edi- 
tion. 

The term as provided for other circuit judges by 
the Constitution of the State of Florida is six years. 
The amendment to Section 8 of the Constitution 
adopted at the general election in 1902 does not in any- 
wise alter the term as provided by the Constitution 
during which circuit judges hold office. The Constitu- 
tion was being amended to increase the number of 
Judicial Circuits from seven to eight. The proposition 
was made by the Legislature in 1901. It expressly pro- 
vided that the eight circuit judges who shall be ap- 
pointed by the Governor and confirmed by the Senate 
shall hold their office for six years; but it made spe- 
cial provision for the eighth circuit judge when the 
Legislature should have divided the State into eight 
circuits by providing that his first term should be 
less than six years. To that time the State was di- 
vided by the Constitution into seven Judicial Circuits. 
By the amendment the Legislature was empowered to 
divide the State into eight circuits, the judges for 
which were required to be appointed by the Governor 
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and confirmed by the Senate but as the terms of of- 
fice of the judges of the seven judicial circuits al- 
ready existing would not expire in 1903 at which 
session the Legislature was required to divide the State 
into eight judicial circuits provision was made that 
they should continue in office until the expiration of 
their then existing term of office as judges of the cir- 
cuits respectively in which, under such division, the 
county of his residence may be included. The judge for 
the additional circuit should be appointed for a term 
equal to the unexpired term of the other circuit judges 
upon such division being made. 


Under that provision of the Constitution the num- , 


ber of circuit courts created by the Constitution was 
increased to eight. The cirgquit courts which have been 
created since then have been created by the Legisla- 
ture under an amendment to Section 35 of Art. V 
adopted at the general election in 1910. Under that 
section of the Constitution all restrictions upon the 
Legislature in the matter of the creation of circuit 
courts in excess of eight created by the Constitution 
were removed. 

In 1903 by Chapter 5120 the Legislature divided 
the State into eight judicial circuits and on May 11. 
1903, the Hon. J. T. Wills was appointed until the end 
of the next Senate, unless an appointment be sooner 
made and confirmed by the Senate, to be judge of the 
newly created eighth circuit. When the amendment to 
Section 35 was adopted the term of office of all cir- 
cuit judges was six years. 

The county of Lake was created from portions of 
Sumter and Orange counties in 1887 by Chapter 3771 
and by that act was attached to the Seventh Judicial 
Circuit. By Chapter 5120, supra, it became part of 
the fifth circuit. 

Section 42 of Art. V. of the Constitution proposed 
in 1911 and adopted at the general election of 1912 
created another judge of the circuit court of Duval 
County in addition to the Circuit Judge of the Circuit 
in which that county was situated. Such judge was re- 
quired like all others to be appointed by the Governor 
and confirmed by the Senate and to hold office for six 
years. That amendment constituted the precedent for 
the policy subsequently adopted in 1922 by the addition 
of Section 43 to Art. V providing for the appointment 
of one or more additional circuit judges for the cir- 
cuits as the business of such circuits in the judgment 
of the Legislature should require. The limitations upon 
that power are in relation to matters with which we 
are not now concerned. No distinction was made by 
either Section 42 or 43 between the “additional judge 
for Duval County, the additional judges that might be 
created for other circuits and the circuit judges of the 
eight circuits created by the Constitution. Such addi- 
tional judges have all the powers and perform all the 
duties that are or may be provided or prescribed by 


the Constitution or by Statute for circuit judges and 
all statutes concerning circuit judges apply to them. 
They were also to be appointed and confirmed by the 
senate ‘and hold office for six years’. 

So at the time of the creation of the Twenty-Second 
Circuit the term of office as provided for other judges 
by the Constitution of the State of Florida was six 
years. For the term as so provided the newly created 
judge of that circuit was to hold office. 

It is contended, however, by the relator that the 
phrase “term of office as provided for other judges 
by the Constitution” means that the first term of office 
of the newly created judge must be for a period of time 
not in excess of the period yet unexpired of the term 
of other circuit judges and thereafter the term should 
be for six years. So that the term of office of all cir- 
cuit judges, excluding the additional circuit judge for 
Duval County and all other additional judges, should 
begin together and end at the same time. Such a con- 
struction makes a distinction between circuit judges 
appointed for the circuit court created by Section 8 
as amended and Section 35 of the Constitution under 
Legislative authority and the additional circuit judges 
provided for by Section 42 and 43 of Art. V at least 
in point of term of office which neither the sections 
mentioned including Section Eight nor the language of 
the statute creating the Twenty-Second Circuit justi- 
fies. 

There is nothing in the Statute, Chapter 12433, 
supra, about unexpired terms of other Circuit Judges 
nor is there in the declared purpose of the act that the 
circuit judge shall be “appointed and confirmed and 
hold office for the term as provided for other judges 
by the Constitution” any direct or indirect, express or 
implied qualification which conveys the idea that the 
judge first appointed shall hold office for the unex- 
pired term of other Circuit Judges, nor for a term 
which should expire in the year 1929. 

If there is any such implication it must be found 
in the spirit of the Constitution, the judicial history of 
the State, or a custom which has prevailed in the ap- 
pointment of Circuit Judges of circuit courts created 
by legislative authority. 

In the first place, the so-called spirit of the Con- 
stitution is an unsubstantial, elusive and attenuated 
sort of thing which exists, if at all, not in the purpose 
of the instrument as declared by its unambiguous 
words and phrases, but something which is assumed to 
arise from the mental conception of the reader as to 
a state policy. 

Mr. Cooley in his excellent work on Constitutional 
Limitations says that the Constitution should be con- 
strued according to the words of the instrument taken 
in their plain, ordinary and commonly accepted mean- 
ing. The presumption is that language has been em- 
ployed with sufficient precision to convey the intent. 
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Cooley’s Const. Lim. (6th Ed.) 72: Caro v. Caro, 45 
Fla. 203, 34 South. Rep. 309; Gibbons v. Ogden, 9 
Wheat. (U. S.) 1, 6 L. Ed. 23; State of S. C. v. United 
States, 199 U. S. 487, 26 Sup. Ct. Rep. 110, 50 L. Ed. 
261, 4 Ann. Cas. 737. 

The governmental power to establish courts and 
to define their jurisdiction is legislative in character, 
belongs to the General Assembly and is limited only 
by the Constitution. which is not a grant of power to 
the Legislature but a limitation upon its power. See 
Brown on Jurisdiction, Sec. 12; State ex rel. Dunham 
v. Nixon, 232 Mo. 98. 183 S. W. Rep. 336. 

The amendment to Section 35 of Art. V of the Con- 
stitution adopted in 1910 was not a grant of legislative 
power but a removal of limitations found in that in- 
strument upon the creation of more circuit courts than 
provided for theretofore in that instrument, yet-in the 
words “additional judicial circuits” is found a limita- 
tion upon the power to decrease the number already 
provided for by the Constitution. The only distinction 
therefore between the circuit courts provided for by 
the Constitution and additional circuit courts is that 
the latter may be created by the Legislature while the 
former exist by virtue of the terms of the Constitu- 
tion creating and establishing them. Their powers, 
jurisdiction, terms of office, by which is meant defin- 
ite period of time fixed for holding office, and salaries 
are the same. The difference is: additional judicial 
circuits created by the Legislature may be abolished 
at will by the Legislature but those created by the 
Constitution may not. 

If the act in question had used the following 
words: The judge of the Twenty-Second Judicial Cir- 
cuit shall be appointed and confirmed for a term of 
six years would it have been void? The contention is 
that such legislative purpose as expressed by these 
words would be violative of the spirit of the Consti- 
tution. 

But the courts are not at liberty to declare an act 
void because in their opinion it is opposed to a spirit 
supposed to pervade the Constitution, but not in ex- 
press words. When the fundamental law has not lim- 
ited either in terms or by necessary implication, the 
general powers conferred upon the Legislature, we can- 
not declare a limitation under the notion of having dis- 
covered something in the spirit of the Constitution 
which is not even mentioned in the instrument. See 
Cooley’s Const. Lim. (8 Ed.) 351 and the numerous 
authorities cited. Yet the words of the act are sought 
to be interpreted by this so-called spirit supposed to 
have been discovered in the Constitution. 

The courts should not declare a statute void or in- 
operative on the ground that it is opposed to a spirit 
that is supposed to pervade the Constitution, or be- 
cause the statute is considered unjust or unwise or im- 
politic. See State v. Johns, 92 Fla. 187, 109 S. R. 228. 


Nor should the purpose of the statute as shown by its 
plain and unambiguous words be altered upon any such 
ground. 

It has been shown that the term of office begins 
to run from the date of appointment, not from the 
date of confirmation by the senate or the date which 
may be fixed in the commission issued by the Gov- 
ernor. 

In an advisory opinion to the Governor on May 
12, 1927, in the matter of an appointment of an addi- 
tional Circuit Judge for the Eleventh Circuit we ex- 
pressed the opinion that the term of office of addi- 
tional circuit judge for that circuit began to run from 
the date of appointment which was one year and four 
months before the convening of the Legislature in 
1927. In re Advisory Opinion to Governor, 93 Fla. 
1024, 113 S. R. 115. And in another advisory opinion 
rendered April 30, 1927, in relation to the creation 
of the Twenty-sixth Judicial Circuit we expressed the 
opinion that Sections 8 and 85 and Section 438 of 
Article V of the Constitution all relate to the same 
subject; the division of the State into Judicial Cir- 
cuits; the appointment of circuit judges and addition- 
al circuit judges therefor; their terms of office, salary 
and jurisdiction; the terms of court to be held in the 
circuits; the exchange of circuits and the residences of 
the judges for the several circuits. Those provisions 
should be taken and construed together. They consti- 
tute one constitutional: provision upon the subjects 
contained therein. See Advisory Opinion to the Gov- 
ernr, 93 Fla. 948, 113 S. R. 113. 

The provision in Sec. 8 of Art. V of the Constitu- 
tion that “a Judge for the additional Circuit shall be 
appointed for a term equal to the unexpired term of 
the other Circuit Judges upon such division being 
made” was a special one applicable only to the newly 
created Eighth Circuit. To say that provision was in- 
tended to apply to all circuit courts that might there- 
after be created by legislative enactment under a-con- 
stitutional provision not yet adopted and not to be 
adopted until eight years thereafter, at a time when it 
was not the policy of the government or the peopie 
to create circuit courts other than by constitutional 
provision, which had been the judicial history of the 
State since its admission into the Union, is to make a 
heavy draft upon the imagination. 

To say that all Circuit Judges hold their terms 
by six year cycles expiring at the same time is to 
state a proposition which necessitates the differen- 
tiation between Judges of Circuit Courts created by the 
Constitution and those created by the Legislature and 
Additional Circuit Judges in that particular. It would 
also require a meaning to be given to the phrase “at 
the same time” which would signify not on the same 
date at all, but in the same year, possibly the same 
legislative cycle of two years at different dates. The 
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term of a judge of the circuit court may expire in 
August, 1929; under the Constitution he is required 
to remain in office until his successor is duly quali- 
fied. An appointment may not be immediately made. It 
may come as late or later than April, 1930. The ap- 
pointee qualifies, assumes office, and is confirmed 
by the Senate in 1931. He holds office only from the 
date of his appointment but for the term of six years. 
In that case his term would expire in 1936 while the 
terms of others would be expiring at different times 
in the year 1935. 

Such a situation has existed in the judicial history 
of this State. Under the Constitution of 1838, as 
amended in 1852-1853. all four circuit judges held un- 
der commissions issued in December. 1853 for terms 
running for six years from January 1, 1854. All terms 
were then to expire in January, 1860. Commissions 
were issued to their successors for terms to expire in 
January, 1866, but James B. Dawkins was commis- 
sioned by Governor Milton on December 18, 1862, to 
hold for six years from that date as Judge of the Su- 
wannee Circuit. His term would then expire in 1868. 

Under the Constitution of 1865 the Legislature was 
required to divide the State into Convenient Circuits, 
judges to hold office for six years after election. 
Judges were all elected in October 1865 and held com- 
missions reading for a term of six years from that 
date. Their terms would expire in 1871 but the Con- 
stitution of 1868 interrupted that cycle. The State was 
divided into Seven Judicial Districts, the Constitution 
distributing the thirty-nine counties between the seven 
districts. All circuit judges were to hold for eight 
year terms and be appointed by the Governor. All 
judges now held commissions dated in July or August, 
1868, for terms running for eight years from such 
dates. They would all expire therefore in 1876. But 
Governor Reid appointed P. W. White in July, 1869, 
to be Judge of the Second Circuit to hold office for 
eight years from June, 1869. The appintment was 
confirme dand he held for a term expiring in June, 
1877. William Bryson was appointed for the Third Cir- 
cuit January, 1871, and confirmed to hold for eight 
years from that date. His term then expired in 1879. 
Thomas T. Long was appointed in 1871 for the Fourth 
Circuit. His appointment was confirmed to hold for 
eight years from January 20, 1871. His term, there- 
fore, would have expired in January 1879, but in 
1872 Calvin Gillis received an ad interim appoint- 

‘ment from “Acting Governor” S. T. Day to hold from 
February 29, 1872, and Francis D. Wheaton received 
an ad interim appointment on May 27, 1872, and then 
Robert B. Archibald was appointed and confirmed on 
January 24, 1873, to be Judge of the Fourth Circuit 
to hold eight years from January 24, 1873. His term 
would therefore have expired on January 24, 1881. 
So that as late as 1873 judges of circuit courts held 
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office under appointment and confirmation for eight 
year terms commencing and expiring as follows: 

First Circuit: August, 1868, expiring July 1876; 
Second Circuit: July 1869, expiring June, 1877; Third 
Circuit: January, 1871, expiring January, 1879; 
Fourth Circuit: January 24, 1873, expiring January, 
1881; Fifth Circuit: August, 1868, expiring August, 
1876; Sixth Circuit: August, 1868, expiring August, 
1876; Seventh Circuit: August, 1868, expiring July, 
1876. 

Then later W. W. Vanness was appointed by Gov- 
ernor Stearns in February, 1875, to be Judge of the 
First Circuit. The appointment was confirmed, his 
commission issued to hold for eight years from that 
date, his term expiring February, 1883. Judge E. J. 
Van was appointed by Governor Drew to the Third 
Circuit in January, 1879, to hold for eight years, or 
until January, 1887. D. S. Walker was appointed by 
Governor Drew in February, 1879, to hold for eight 
years as Judge of the Second Circuit. His term would 
expire in 1887. Hon. A. E. Maxwell was appointed 
February, 1879, as Judge of the First Circuit to hold 
for eight years. Hon. J. M. Baker was appointed by 
Governor Bloxham to be Judge of the Fourth Circuit 
in February, 1881, to hold for eight years and Hon. T. 
F. King was appointed by Governor Bloxham to be 
Judge of the Fifth Circuit to hold for eight years 
from February 22, 1883. His term expiring in 1891. 

The advisory opinion to the Governor in the mat- 
ter of the Donnell appointment is not inconsistent with 
the views expressed in this opinion. The conclusion 
was correct. 

The Legislature in 1917 created the Fifteenth Ju- 
dicial Circuit by. Chapter 7351. The act provided that 
a Judge should be appointed, confirmed and hold of- 
fice for the term provided by the Constitution. After 
the Legislature adjourned Governor Catts appointed 
Hon. E. B. Donnell. At a special session of the Legisla- 
ture held in November, 1918, the appointment was 
confirmed. The court held that the commission should 
be for a term of six years from the first appointment 
made and commission issued by the Governor after the 
additional circuit was created in 1917. What the Court 
said about the “regular cycle the six-year terms of 


the other Circuit Judges” was unnecessary. Advisory 


Opinion to the Governor, 76 Fla. 649, 80 South. Rep. 
519. 

The advisory opinion to the Governor in the matter 
of the appointment of Hon. W. H. Price in December, 
1925, to be additional Judge of the Eleventh Circuit is 
in harmony with the views expressed herein. See Ad- 
visory Opinion to the Governor, 93 Fla. 1024, 113 
S. R. 115. 

The views expressed in the opinion to the Governor 
in the matter of the appointment of Hon. Geo. W. 
Whitehurst to be Judge of the Twelfth Judicial Cir- 
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cuit were expressed before the adoption of the Forty- 
third amendment which occurred in 1922. The circuit 
was created by Chapter 7845 Laws 1919. The court 
held that the Judge appointed should be commission- 
ed for a period of four years “that being a term equal 
to the unexpired term of the other Circuit Judges.” 
The Court cited the Advisory Opinion given in the 
Donnell matter. See Advisory Opinion to the Gov- 
ernor, 78 Fla. 5, 82 South. Rep. 612. 

In an Advisory Opinion to Governor Drew in 1877 
Mr. Justice Westcott announced the rule that where 
the term of office is fixed by the Constitution each 
succeeding incumbent appointed in accordance with 
the Constitution holds the office for the full term. See 
Advisory Opinion, 16 Fla. 841. 

In the case of Simonton v. State, 44 Fla. 289, 31 
South. Rep. 821, the Court discussed the effect of the 
provisions of the Constitution of 1885 in so far as they 
related to filling vacancies in office for the unexpired 
term which the original appointee might have held, and 
has no bearing upon the question before us in this 
proceeding. 

Our conclusion is that if there ever existed any well 
founded theory under the Constitution of 1885 that 
all Circuit Judges created by the Constitution of 1885 
should hold office for a term beginning at a certain 
time and expiring at a certain time six years later 
the amendments to Section 35 and amendments to 
Sections 42 and 43 of the Constitution, adopted in 1912 
and 1922 respectively, have rendered such position un- 
tenable at least as to the Judges of Circuit Courts cre- 
ated by the Legislature and the creation of additional 
circuit judges. 

In this view of the case, the respondent is the duly 
appointed and chosen Judge of the Twenty-Second Cir- 
cuit; he was appointed and confirmed for a period of 
six years from the date of his appointment, and the 
demurrer to the information should be sustained and 
the information dismissed. 

TERRELL, CJ. and BUFORD, J., concur. 

WHITFIELD, J. 

An “additional Judicial Circuit” was created and 
established in 1927 under Section 35, Article V of the 
constitution as amended in 1910. The respondent was 
appointed in 1927 judge of such additional judicial cir- 
cuit for a term of two years to conform to the cycle 
periods beginning in 1887 of six year terms of office 
of judges of judicial circuits, the current cycle in 1927 
being 1923 to 1929. The appointment for a_ period 
of two years was required by the judicial interpreta- 
tion of the intent of amended Section 35, considered in 
connection with amended Section 8, Article V, consti- 
tution. In Re Advisory Opinion to the Governor, 76 
Fla. 649, 80 So. 519; In Re Advisory Opinion to the 
Governor, 78 Fla. 5, 82 So. 612. In quo warranto pro- 
ceedings it is contended for the respondent that he 


should have been appointed for a term of six years 
upon the theory that Section 43, Article V, of.the con- 
stitution destroyed the cycle periods of six year terms 
established in 1887 for the terms of office of the 
judges of judicial circuits, at least as to additional ju- 
dicial circuits created under amended Section 35, 
Article V, Constitution. By its plain terms Section 43, 
Article V of the Constitution adopted in 1922 auth- 
orizes the legislature to provide for the appointment 
of one or more “additional Circuit Judges” for any 
judicial circuit having not less than 75,000 inhabi- 
tants, when the judicial business of such circuit re- 
quires more than one judge; and Section 43 has no ref- 
erence to the terms of office of the judges of “addi- 
tional Judicial Circuits” that may be created and estab- 
lished under Section 35, Article V as amended in 1910. 
Section 43 provides that ‘‘additional Circuit Judges” 
“shall be appointed by the Governor and confirmed 
by the Senate, and hold office for six years,” and 
such provision has no bearing whatever on the cycles 
that control the terms of office of Judges of the ju- 
dicial circuits under amended Sections 8 and 35, Article 
V, constitution. There is no provision in Section 43 
that expressly or by fair intendment destroys or in 
any way affects the six year cycle terms established 
in 1887 and continued by amended Sections 8 and 35, 
Article V, constitution of 1885. 


Under original Section 8, Article V. constitution 
of 1885, there were seven Circuit Judges and the State 
was divided into seven judicial circuits, which circuits 
containing designated counties remained as defined by 
Section 3, Article XVI, of the constitution of 1868. See 
Section 3, page 332, McClellan’s Digest; Section 10, 
Article V. Constitution of 1885. One circuit judge ap- 
pointed by the Governor and confirmed by the Senate, 
was assigned to each judicial circuit, the term of office 
of each circuit judge being six years, the cycle begin- 
ning in 1887. Under the amendment to Section 8, 
Article V, adopted in 1902, the State was in 1903 di- 
vided into eight judicial circuits: one circuit judge ap- 


pointed by the Governor and confirmed by the Senate 


was assigned to each circuit, the term of office of each 
circuit judge being six years; and the judge of the 
additional (eighth) circuit was required to be appoint- 
ed “for a term equal to the unexpired term of the 
other circuit judges.” The cycle of six years begin- 
ning in 1887 terminated in 1893, 1899, 1905, 1911, 
1917, 1923, 1929. so that the appointment of a judge 
for the additional (eighth) judicial circuit created and 
established by Chapter 5120, Acts of 1903, “for a term 
equal to the unexpired term of the other circuit 
judges,” was for the two years of the cycle terminat- 
ing in 1905. Thereafter in each judicial circuit there- 
tofore or thereafter created and established, a circuit 
judge was appointed “for a term equal to the unex- 
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pired term of the other Circuit Judges,” thereby con- 
tinuing the original 1887 cycle.* 

Footnote: *The ninth, tenth and eleventh judicial 
circuits were created and established by Chapter 6197, 
Acts of 1911. and the appointments in 1911 of a judge 
for each of said additional circuits, were each for a 
term of six years according with the cycle 1911 to 
1917. Chapter 6899, Acts 1915, creating the twelfth 
judicial circuit was held to be unconstitutional. State 
ex rel v. Hilburn, 70 Fla. 55, 69 So. 784. The terri- 
torial limit of the sixth judicial circuit was contract- 
ed and the thirteenth judicial circuit was created and 
established by Chapter 6975, Acts 1915. The judge of 
the sixth judicial circuit became the judge of the thir- 
teenth judicial circuit in which he resided, and the ap- 
pointment in 1915 of a judge for the new thirteenth 
judicial circuit was for two years according with the 
cycle 1911 to 1917. The fourteenth judicial circuit was 
created and established by Chapter 6976, Acts 1915, 
and the appointment in 1915 of a judge for the new 
fourteenth judicial circuit was for two years accord- 
ing with the cycle 1911 to 1917. The fifteenth judicial 
circuit was created and established by Chapter 7351, 
Acts 1917, and the appointment in 1917 of a judge for 
the new circuit was for six years the then cycle being 
1917 to 1923. See in Re Advisory Opinion to the 
Governor 76 Fla. 649, 80 So. 519. Chapter 7846, Acts 
1919 contracted the boundaries of the tenth judicial 
circuit and created a new twelfth judicial circuit, and 
the appointment in 1919 of a judge for the new twelfth 
judicial circuit was for four years in the cycle 1917 
to 1923. The sixteenth judicial circuit was created and 
established by Chapter 9164, Acts 1923 and the ap- 
pointment of a judge for such additional judicial cir- 
cuit in 1923 was for six years the then cycle being 1923 
to 1929. Likewise as to the eighteenth judicial circuit 
created and established by Chap. 9162, Acts 1923. The 
seventeenth judicial circuit was created and established 
by Chap. 7847, Acts 1919, and the appointment in 1919 
of a judge for such additional judicial circuit was for 
four years the then cycle being 1917 to 1923. In Re 
Advisory Opinion to the Governor, 78 Fla. 5, 82 So. 
612. The nineteenth judicial circuit was created and 
established by Chapter 10082, Acts 1925, and the ap- 
pointment of a judge in 1925 for such additional cir- 
cuit was for four years the then cycle being 1923 to 
1929. Likewise as to the twentieth judicial circuit cre- 
ated and established by Chapter 10084, Acts 1925; and 
as to the twenty-first judicial circuit under Chapter 
10079, Acts 1925. The twenty-second judicial circuit 
was created and established by Chapter 12433, Acts 
1927, and the appointment in 1927 of a judge for such 
additional judicial circuit was for two years, the cycle 
then being 1923 to 1929. Likewise as to the twenty- 
third judicial circuit under Chap. 12434, Acts 1927; 
and as to the twenty-fourth judicial circuit under Chap- 


ter 12436, Acts 1927, as to the twenty-fifth judicial cir- 
cuit under Chapter 12437, Acts 1927; as to the twenty- 
sixth judicial circuit under Chapter 12438, Acts 1927; 
as to the twenty-seventh judicial circuit under Chap- 
ter 12440, Acts 1927; and as to the twenty-eighth ju- 
dicial circuit under Chapter 12441, Acts 1927. The 
term of office of every “Additional Circuit Judge” is 
for six years from the date of the first appointment 
under the statute autaorizing an appointment of such 
“additional Circuit Judge.” 

By an amendment to Section 35, Article V, adopted 
in 1910, the legislature was authorized to “provide for 
the creation and establishment of such additional ju- 
dicial circuits as may from time to time become neces- 
sary, and for the appointment by the Governor and 
confirmation by the Senate of additional circuit judges 
therefor, whose terms of office and general jurisdic- 
tion shall be the same as is herein provided for the 
circuit judges. herein already provided for.” 

Amended Section 35. Article V, provides that 
the “terms of office” of the judges of “additional Ju- 
dicial Circuits”, “shall be the same as* for the circuit 
Judges* already provided for.” In order to be “the 
same” the terms must be of the same length and of 
the same cycle as the terms of office of the circuit 
judges “already provided for” and the circuit judges 
“already provided for” are those under amended Sec- 
tion 8, Article V. all having the same length and 
cycle of terms. 

The words “terms of office” as used in amended 
Section 35, Article V. have reference to the offices of 
judges of judicial cireuits and to terms consisting of 
consecutive periods of six years following each other in 
regular order, the one commencing where the other 
ends. the initial six year terms having begun in 1887 
under original Section 8. Article V, constitution and 
continued by amended Sections 8 and 35, Article V, 
constitution and continued by amended Sections 8 and 
35, Article V of the constitution of 1885. See Advisory 
Opinion to the Governor, 76 Fla. 649, 80 So. 519; 
State ex rel v. Paderick, 77 Fla. 277, 81 So. 285; Ad- 
visory Opinion to the Governor, 68 Fla. 560, 66 So. 
1003; State ex rel v. Knight, 67 Montana 71; The 
People ex rel v. McClave. 99 Fla. N. Y. 83; Hale v. 
Bischoff, 53 Kansas 301. 

Section 7, Article IV. constitution, authorizes an 
executive appointment to fill a vacancy in any office, 
and the statute provides that a vacancy in office ex- 
ists when an office has been created and it has not 
been filled. Section 461, Compiled General Laws, 1927. 
See in Re Advisory Opinion to the Governor, 94 Fla. 
986, 114 So. 889; In Re Advisory Opinion to the Gov- 
ernor, 78 Fla. 5, 82 So. 612; Opinion Rendered to the 
Governor, 25 Fla. 426, 5 So. 613. Section 33, Article 
V, constitution, provides that when the office of any 
judge shail become vacant from any cause, the ap- 
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pointment or election shall be for the unexpired term. 

This court has held that when a_ new county is 
formed from a portion of another county, the initial 
term of office of the county judge of the new county 
is the same as the remainder of the term of the county 
judge of the original county, which accords with the 
cycle of four year terms for county judges which be- 
gan in 1887, under Sections 10 and 14, Article XVIII, 
constitution 1885. In Re Opinion of the Justices, 68 
Fla. 560, 66 So. 1003. See also Advisory Opinion to 
the Governor, 94 Fla. 968, 114 So. 889. 

In this case the twenty-second judicial circuit was 
formed from a portion of the fifteenth judicial circuit, 
and the clear requirement of amended Sections 8 and 
35 and Section 33, Article V, constitution, is that 
the initial terms of office of the judges of new judi- 
cial circuits shall be the same as the then unexpired 
portion of the terms of the other judges of judicial 
circuits, in accord with the cycle which began under 
original Section 8, Article V, constitution of 1885, the 
intent of the organic provisions being that the term 
of office of all the judges of judicial circuits, as dis- 
tinguished from “additional Circuit Judges” that were 
subsequently provided for by Section 48, Article V, 
shall conform to the six year cycle which began in 
1887 under original Section 8, Article V, constitution 
of 1885. The provisions of the constitution of 1868 
did not require the original cycle to be observed in 
subsequent appointments of judges of the judicial cir- 
cuits of the State. Advisory Opinion to the Governor, 
16 Fla. 841; State ex rel Murphy, 32 Fla. 138, text 
178, 13 So. 454; Simonton v. State, 44 Fla. 289, text 
315, 31 So. 821. 

When under amended Section 35, of Article V. 
the legislature shall “provide for the creation and 
establishment of” an “additional Judicial Circuit,” at 
any time between the beginning and ending of any 
of the established cycles of six years beginning in 
1887, the provision for the appointment of a judge 
for such “additional Judicial Circuit” “whose terms 
of office and general jurisdiction shall be the same 
as is herein provided for circuit judges herein al- 
ready provided for,” requires the first appointment 
of the judge for the “additional Judicial Circuit’ to 
be “for a term equal to the unexpired term of the 
other Circuit Judges,” as under amended Section 8. 
See in Re Advisory Opinion to the Governor, 76 Fla. 
649, 80 So. 519, where the appointment in 1917 was 
for six years, the current cycle beginning from 1917 to 
1923. See also in Re Advisory Opinion to the Governor, 
78 Fla. 5, 82 So. 612, where the appointment in 1919 
was for four years the current cycle being 1917 to 
1923. The words “terms of office,” contained in amend- 
ed section 35, refer to those of “the Circuit Judges 


to that of the “additional Circuit Judge’’ under Section 


already provided for’ in amended Section 8, and not: 


42; Section 48 had not then been adopted; but its 
adoption did not affect the six year cycle terms of 
the Judges of the Judicial Circuits, because Section 
43, relates to “additional Circuit Judges’ and not to 
judges of “additional Judicial Circuits.” The “term of 
office’ of the circuit judges already provided for was 
six years, under amended Section 8, the cycle controll- 
ing the beginning and ending of succeeding terms hav- 
ing begun in 1887 and continued by amended Section 
8, Article V. constitution. This cycle was not intend- 
ed by Section 42 to be applied to the term of the 
“additional Circuit Judge” provided for by that sec- 
tion; and Section 42 was in force when this court held 
that the cycle beginning in 1887 and continued by 
amended Section 8. was intended by amended Section 
35 to be applied to judges appointed for additional 
judicial circuits created by the legislature under 
amended Section 35. The provisions of Section 48, 
adopted in 1922 providing for ‘additional Circuit 
Judges” are like those of Section 42, adopted in 1912 
providing for an “additional Circuit Judge” in Duval 
County. Neither section requires the cycle beginning 
in 1887 to control the terms of the “additional Circuit 
Judges” appointed under these sections, but each such 
action specifically provides that the “additional Cir- 
cuit Judge” when appointed, shall “hold office for six 
years.” If an “additional Circuit Judge” resigns, his 
successor is appointed for the remainder of the six 
year term. Section 33, Article V. constitution: Advis- 
ory Opinion to the Governor, 93 Fla. 1024, 113 So. 115. 
Section 43, adopted in 1922. does not affect the terms 
of office of the circuit judges who are appointed un- 
der amended Sections 8 and 35. Section 43, authorizes 
the legislature to provide for the appointment of “ad- 
ditional Circuit Judges” in any existing judicial circuit: 
which contains not less than 75,000 population. In each 
judicial circuit there must be one judge of the circuit 
before there can be an “additional Circuit Judge” for 
the circuit. Additional circuit judges may be duly dis- 
pensed with but the judicial circuits remain and there 
must be one circuit judge for each judicial circuit 
however small the circuit may be. Thus the constitu- 
tion observes a distinction between a judge of a ju- 
dicial circuit, who, under amended Sections 8 and 35, 
must be appointed in every judicial circuit and an “ad- 
ditional Circuit Judge” who may or may not be ap- 
pointed in a circuit of not less than 75,000 inhabitants 
as the legislature may enact, under Section 43, Article 
V. constitution. 

In 1912, Section 42, Article V. was adopted pro- 
viding directly for “another Judge of the Circuit Court 
of Duval County in addition to the Circuit Judge of the 
circuit in which said county is situated.‘ Such addi- 
tional Circuit Judge shall be appointed by the Gov- 
ernor and confirmed by the Senate, and shall hold of- 
fice for six (6) years. He shall have all the powers 
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and perform all the duties that are or may be pro- 
vided or prescribed by the constitution or by statute 
for Circuit Judges, and all statutes concerning Cir- 
cuit Judges shall apply to him.” Those provisions for 
an “additional Circuit Judge” for an existing circuit 
are different from the provisions of amended Section 
8, Article V, providing for the creation of an addi- 
tional judicial circuit and for the appointment of a 
judge therefor, and different from amended Section 
35. Article V, providing for the creation and estab- 
lishment by the legislature of ‘additional Judicial Cir- 
cuits” and for the appointment of “additional Cir- 
cuit Judges therefor.” The term of office of every cir- 
cuit judge is six years. but an “additional Circuit 
_ Judge” is not required to be first “appointed for a 
term equal to the unexpired term of the other Circuit 
Judges,” as is required by amended Sections 8 and 35, 
when a circuit judge is to be appointed for an “addi- 
tional Judicial Circuit” that is created and established 
during the course of a current cycle of six years. 
Amended Section 8, provides that an additional ju- 
dicial circuit shall be created and that “a Judge for 
the additional circuit shall be appointed” “for a term 
equal to the unexpired term of the other Circuit 
Judges,” and Section 42 does not require as does 
amended Section 35, that the “term of office’ of the 
“additional Circuit Judge,” “shall be the same as pro- 
vided for the Circuit Judges already provided for.” 
The provision of Section 42, is that the “additional Cir- 
cuit Judge” for Duval County “shall be appointed by 
the Governor and confirmed by the Senate, and shall 
hold office for six (6) years.” Under Section 42, the 
“additional Circuit Judge” for Duval County was to 
be appointed for six years without reference to the 
cycle that controls the term of the Judge of an exist- 
ing judicial circuit or of a newly created judicial 
circuit. 

Section 48, Article V, adopted in 1922, pro- 
vides that: “The legislature may from time to 
time as the business of any circuit requires, pro- 
vide for the appointment or one or more addition- 
ai Circuit Judges for such Circuit. Each such ad- 


ditional Circuit Judge shall be appointed by the 


Governor and confirmed by the Senate, and hold 
office for six years*. He shall have all the pow- 
ers and perform all the duties that are or may be 
provided or prescribed by the constitution or by 
statute for Circuit Judges, and all statutes con- 
cerning Circuit Judges shall apply to him. * * The 
legislature may repeal any law providing for the 
appointment of an additional Circuit Judge, or 
additional Circuit Judges for a circuit, but each 
repeal shall not affect the term, salary and juris- 
diction of a judge holding an appointment.” 
This Section authorizing the legislature to “provide 
for the appointment of one or more additional Cir- 


cuit Judges” ‘‘as the business of any circuit requires,” 
is quite like Section 42 which directly provides for the 
appointment of an “additional Circuit Judge” in Du- 
val County. In each case, under Sections 42 and 43, the 
“additional Circuit Judge” “shall hold office for six 
years,” but the first appointment under either section 
is not required to be “for a term equal to the unex- 
pired term.of other Circuit Judges,” as is the appoint- 
ment of the judge of an existing circuit under amended 
Section 8, and as is the appointment of the judge of an 
“additional Circuit” created by the legislature under 
amended Section 35, of Article V; nor does Section 43 
provide that “the terms of office* shall be the same 
as is* provided for the Circuit Judges* already pro- 
vided for” as in amended Section 35; therefore in omit- 
ting the stated provisions contained in amended Sec- 
tions 8 and 35, and in specifically providing that the 
“additional Circuit Judges” “shall be appointed by the 
Governor and confirmed by the Senate and hold of- 
fice for six years,” Section 43 intends that an ‘“‘addi- 
tional Circuit Judge” as distinguished from the judge 
of an existing or newly created judicial circuit, shall 
be appointed for six years without reference to the 
cycle that controls the term of the judge of a judicial 
circuit under amended Sections 8 and 35. This inter- 
pretation was applied in the Advisory Opinions to 
the Governor as cited above. and such has been the 
practical construction in the Executive Department 
of the State in making appointments of a judge for 
each judicial circuit and of “additional Circuit Judges” 
for existing judicial circuits. 

The obvious organic purpose is that the judges of 
all the judicial circuits shall have concurrent cycle 
terms, while when duly authorized, an “additional Cir- 
cuit Judge” for a judicial circuit, shall be appointed 
for six years; and the “Additional Circuit Judge” may 
be duly discontinued without affecting the existence of 
the judicial circuit; and it is quite immaterial if an 
“additional Circuit Judge” is first appointed for a 
term that is longer than the then current term of the 
judge of the judicial circuit in which the “additional 
Circuit Judge” is appointed. 

In Re Advisory Opinion to the Governor, 93 Fla. 
948, 113 So. 113, it was held that an “additional Cir- 
cuit Judge” who had already been appointed in the 
Eighth Judicial Circuit, became the judge of the circuit 
he resides, his appointment as judge of the judicial 
was appointed “additional Circuit Judge” was divided 
and an additional judicial circuit was created. When 
his commission as “Additional Circuit Judge” expires, 


if he is appointed judge of the judicial circuit in which 


he resides, his appointment as judge of the judicial 
circuit may have to conform to the established cycle 
for every judge of a judicial circuit as distinguished 
from an “additional Circuit Judge” appointed in a ju- 
dicial circuit, but this does not affect the established 
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intent and purpose of the organic provisions that the 
term of the judge of each of the original judicial cir- 
cuits and of each “additional Judicial Circuit” shall be 
controlled by the six year cycle that began in 1887. 

Section 33. Article V, provides that the appoint- 
ment of any judge to fill a vacancy shall be “only for 
the unexpired term” of the preceding judge. The con- 
stitutions of 1838, 1861 and 1868 do not contain this 
provision. See Advisory Opinion to the Governor, 16 
Fla. 841: Section 14, Article V. constitution of 1865. 
This organic provision together with amended Sec- 
tions 8 and 35 preserve the original cycle for the terms 
of the judges of the judicial circuits who may be ap- 
pointed for existing or for newly created judicial cir- 
cuits. The six year terms of “additional Circuit Judges” 
are subject to Section 33, Article V. Advisory Opinion 
to the Governor, 93 Fla. 1024, 113 So. 115. The con- 
stitution does not define a vacancy in office except 
that it may occur by “death, resignation, retirement, 
or other cause,” Section 33, Article III. See also Sec- 
tion 7, Article IV, Section 6 and 7, Article XVIII, 
Section 7, Article VIII, constitution. The statute, Sec- 
tion 461, Compiled General Laws, 1927, provides that 
“every office shall be deemed vacant in the following 
cases: *When any office created or continued by the 
constitution or laws shall not have been filled by elec- 
tion or appointment under the constitution or law cre- 
ating or continuing such office.” See Advisory Opinion 
to the Governor, 45 Fla. 154, 34 So. 571; 64 Fla. 16, 
59 So. 782; Simonton v. State of Florida ex rel, 44 
Fla. 289, 31 So. 821; Opinion Rendered to the Gov- 
ernor, 93 Fla. 1024, 113 So. 115. When an “addi- 
tional Judicial Circuit” is created, the judge of such 
judicial circuit should be appointed for the remainder 
of the then current cycle of six year terms of all 
judges of judicial circuits. In Re Advisory Opinion to 
the Governor, 78 Fla. 5, 82 So. 612. 

Amended Section 8, provides for the first eight ju- 
dicial circuits and for one judge for each judicial cir- 
cuit. Amended Section 35, provides for “additional Ju- 
dicial Circuits” and for “additional Circuit Judges 
therefor.” See State ex rel West v. Hilburn, 70 Fla. 55, 


69 So. 784. Section 43 authorizes the legislature to 


provide for “additional Circuit Judges” in “any circuit’ 

as the business therein requires if the circuit has 75,- 

0C0 inhabitants or more. Section 43, Article V, consti- 
tution, contains the following: 

“Wherever there are two or more Circuit 

Judges appointed for a Circuit the business may 

be divided among the Circuit Judges having juris- 

diction in the Circuit and in any County in the 

Circuit as may be prescribed by law, and where 

no provision has been made by law, the distribu- 

tion of the business of the Circuit between the 

Circuit Judges of the Circuit, and of any County in 

the Circuit, and the allotment or assignment of 


matters and cases to be heard, decided, ordered, 
tried, decreed or adjudged, shall be controlled or 
made when necessary by the Circuit Judge hold- 
ing the commission earliest in date.” 

This provision has reference to seniority of com- 
mission and the conduct of the judicial business of a 
circuit as between the judges thereof and has no re- 
lation to the length of current terms of the circuit 
judges. No inconvenience can result if the commission 
of an “additional Circuit Judge” in an existing judicial 


‘circuit is prior in date to, or covers a period greater 


than, the current commission of the judge of the ju- 
dicial circuit. Amended Sections 8 and 35 cover ju- 
dicial circuits and a judge for each judicial circuit, 
while Section 43 provides only for “additional Circuit . 
Judges,” there being already one judge of each judici- 
al circuit. 

There must be one judge for each judicial circuit 
no matter how-small its population, while there can 
be an “additional Circuit Judge” only in circuits hav- 
ing 75,000 inhabitants or more. The judge of the ju- 
dicial circuit and the “additional Circuit Judge” have 
the same judicial powers; but the constitution intends 
to maintain the established cycle of terms for one 
judge for each judicial circuit under amended Sections 
8 and 35, though such cycle is not applied to “addi- 
tional Circuit Judges” that may be appointed pursuant 
to legislation under subsequently adopted Section 43. 

Under the provisions of Section 7, Article VI of 
the constitution of 1868, for a “temporary exchange of 
circuits” by circuit judges, a similar provision being 
in Section 8, Article V of the constitution of 1885, it 
was, in Clark v. Rugg, 20 Fla. 861, held that during 
the time for which one circuit judge is assigned to 


another circuit, the power of the resident circuit judge 


is suspended in that county. After the adoption in 1922 
of Section 43, Article V. of the constitution of 1885, 
it was in State ex rel Claar et al v. Branning, 85 Fla. 
61, 95 So. 237, held, in sustaining the validity of Chap- 
ter 6900, Acts 1915, that where a circuit judge is tem- 
porarily assigned to another judicial circuit the pow- 
er of the resident circuit judge in that county is not 
suspended. These provisions and decisions have no re- 
lation to the terms of office of circuit judges. 
Chapter 12438, Acts of 1927. under which the res- 
pondent was appointed, created “an additional Circuit” 
and provided that “there shall be a Circuit Judge* in 
said Circuit who shall be appointed and confirmed and 
hold office for the term as provided for other Judges* 
by the constitution of the State of Florida.” Chapter 
12433 was enacted under Section 35. Article V of the 
constitution, not under Section 43. and the quoted pro- 
vision as to the term of the judge of the judicial cir- 
cuit created by the act, of course has reference to the 
provisions of the constitution controlling the terms of 
office of “other Judges” of judicial circuits like the 
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one whose appointment was then being authorized, and 
not to terms of office of “additional Circuit Judges” 
who may be appointed pursuant to legislation under 
Section 48. of Article V, constitution. 

Original section 8, Article V. constitution provided 
for one Circuit Judge for each of the Seven Judicial 
Circuits created by the constitution. the terms of each 
Circuit Judge to be for six years and each term be- 
ginning in 1887. Amended section 8, Article V pro- 
vided for eight Judicial Circuits and required the 
Judge of the eighth Judicial Circuit “to be appointed 
for a term equal to the unexpired term of the other 
Circuit Judges.”’ This in effect required the term 
cycles begun in 1887 to be observed for the Judge of 
the newly created eighth Judicial Circuit as well as 
for the original seven Circuit Judges. 

Amended section 35, Article V. adopted in 1910. 
provides for “additional Judicial Circuits” and for “ad- 
ditional Circuit Judges therefor whose terms of of- 
fice and general jurisdiction shall be the same as is 
herein provided for the Circuit Judges, herein already 
provided for,” meaning the Circuit Judges in the then 
eight Judicial Circuits, the intent being that the Judges 
of the Judicial Circuits created under amended sec- 
tion 35 should have the “same terms of office” as the 
Judges of the already existing circuits. and to have 
the “same terms” they must like the Judge of the 
eighth Judicial Circuit have terms of the same cycle 
and the same length as “the Circuit Judges herein al- 
ready provided for” in the constitution. As heretofore 
interpreted in advisory opinions to the Governor, the 
purpose of the organic amendments taken together is 
that the Judge of each Judicial Circuit shall have a 
six year term with the same cycle established by the 
constitution. Until additional section 43 was adopted 
in 1922, the constitution provided for only one Cir- 
cuit Judge in each Judicial Circuit, except that a spe- 
cial organic provision adopted in 1912 provided for 
“another Judge in the Circuit Court of Duval County.” 
Additional section 42 Article V. 

Additional section 43 Article V, adopted in 1922 
provided for “additional Circuit Judges” for existing 
Judicial Circuits who shall “hold office for six years” 
without reference to the cycle which controls the six 
year terms of the Judges of the Judicial Circuits under 
amended sections 8 and 35, Article V. The language 
used in Sections 8 and 35 as amended clearly show 
an intent that in each of the several Judicial Circuits 
as they existed originally and as they are increased in 
number, there shall be one Judge of the Circuit whose 
term of office shall run concurrently with all other 
Judges of Judicial Circuits; 76 Fla. 649; 78 Fla. 5. 
Additional section 43 contains entirely different pro- 
visions. It provides that “additional Circuit Judges” 
appointed for existing Judicial Circuits shall “hold 
office for six years” without reference to the concur- 


rent terms of the Judges of the several Judicial Cir- 
cuits. The “additional Circuit Judges” may be duly dis- 
continued, but there must be a Circuit Judge for every 
Judicial Circuit. The respondent was appointed pur- 
suant to a Statute enacted under amended section 35. 
Article V, constitution, and not under additional sec- 
tion 43, Article V, constitution; and he was commis- 
sioned as required by the opinions in 76 Fla. 649 and 
78 Fla. 5. 
STRUM and BROWN, JJ., concur. 


BLOUNT BROTHERS REALTY 
COMPANY, a corporation, 
Plaintiff in Error, 
Vv. BROWARD COUNTY. 
C. D. EILENBERGER, 
Defendant in Error. 
STRUM, J. 

This is an action in assumpsit upon a promissory 
note. Writ of error is taken to a judgment for plain- 
tiff in which is included the sum of $1,000.00 as at- 
torney’s fees for the services of plaintiff’s attorney. 

The sole allegation of the declaration as to attor- 
ney’s fees is that the defendant promised: 

“ * * * in case suit should be brought for the 
collection thereof or the same had to be collected 
through an attorney, to pay attorney’s fees for 
making such collection on demand after the date 
thereof, but did not pay the same.” 

The provision of the note in respect to the payment 
of attorney’s fees is: 

‘And in case suit shall be brought for the coi- 
lection hereof, or the same has to be collected upon 
demand of an attorney, to pay reasonable attor- 
ney’s fees for making such collection.” 

At the trial, two attorneys testified that in their 
opinion $1,000.00 would be a reasonable fee for the 
services of plaintiff’s attorney, after which the trial 
judge announced that he adjudged the sum of $1,000.00 
to be a reasonable fee. There is no testimony that 
plaintiff had paid or expressly agreed to pay his at- 
torney the sum of $1,000.00 for his services, nor any 
facts from which it appears that plaintiff is liable to 
his attorney in that sum quantum meruit for the 
reasonable value of his services under an implied con- 
tract. 

In Brett v. First Natl. Bank of Marianna, 120 
South. Rep. 554, it was held. in a mortgage foreclosure, 
that a contract to pay attorney’s fees is one, not to 
enrich the holder of the note, but to protect and in- 
demnify him against expenditures necessarily made or 
incurred to protect his interest. The rule is the same 
in actions at law as in suits in equity. The inclusion 
of attorney’s fees as a part of a judgment is an allow- 
ance to the holder of the note, not to the attorney. 
The payee or holder is not permitted to make a profit 


| 


on the debtor’s promise to pay attorney’s fees by re- 
covering judgment for a larger amount than he ac- 
tually pays, or is obligated to pay, his attorney. The 
object and intent of the contractural stipulation for 
attorney’s fees is that the payee or holder of the note 
shall be at no expense in procuring the services of his 
So attorney. U. S. Savings Bank v. Pittman, 80 Fla. 423, 
a 86 South. Rep. 567; Cook v. Strelau, 219 Pac. Rep. 846; 
. Jones v. First Natl. Bank, 219 Pac. Rep. 780; Jones 
ar on Mortgages (8th Ed.) Sec. 442. 

re It appears by the record that suit has been brought 
on the note after maturity and that plaintiff sues by an 
attorney. There is evidence that $1,000.00 is a reas- 
onable fee for the services of the attorney. But that 
is not enough. Non constat but that plaintiff’s at- 
torney has agreed to accept as compensation for his 
services a sum less than that provided for in the 
note, in which event no more than the amount agreed 
upon between the plaintiff and his attorney could be 
recovered from the maker of the note, as the debtor’s 
contract to pay the fee is one of indemnity. 

When a recovery for attorney’s fees is sought, the 
declaration should contain allegations of fact, appro- 
priate to the terms of the particular note sued on, (a) 
that the defendant promised to pay a fee, alleging what 
it was, and the contingency under which the debtor’s 
liability to pay the same would arise, as for instance, 
if after maturity the note was placed in the hands of 
an attorney for collection. or if it became necessary 
to collect the same through an attorney, or by suit, or 
such other allegation as may be appropriate to the 
terms of the note in that respect; (b) that the contin- 
gency indemnified against has happened; and (c) eith- 
er that plaintiff has paid, or has expressly agreed to 
pay, said attorney a specified sum for his services, al- 
leging what that sum was, as for instance, ten per cent 
of the principal sum of said note, or that plaintiff has 
become and is indebted to said attorney for the reas- 
onable value of his services, depending upon whether 
there exists an express or implied contract between 
plaintiff and his attorney as to the payment for the 
services of the latter. 

The allegations hereinabove mentioned should be 
supported by competent proof. It is of course not in- 
dispensable to a recovery from the debtor that the 
plaintiff shall have actually paid his attorney for the 
services. Allegation and proof that a valid liability 
exists is sufficient in that respect. That liability may 
rest upon either an express contract between plaintiff 
and his attorney as to the latter’s compensation, or 
upon plaintiff’s liability to pay his attorney on a 
quantum meruit basis upon the implied contract which 
arises from the employment of the attorney by the 
plaintiff, and the performance by the attorney and ac- 
ceptance by the plaintiff of his services. In no event, 
of course, can the amount recovered for attorney’s 
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fees exceed the sum the debtor has agreed to pay, what- 
ever may be the agreement between plaintiff and his 
attorney. 

As there is neither allegation nor proof in this case 
that plaintiff has paid or promised to pay, or is liable 
to his attorney upon an implied contract, for the sum 
included in the judgment for attorney’s fees, or any 
part thereof, the judgment is reversed, and the cause 
remanded with leave to amend the pleadings as to the 
recovery of attorney’s fees. 

Reversed and remanded. 

WHITFIELD, PJ., and BUFORD, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 


EX PARTE: 

WRIT OF PROHIBITION. 
GLADSTONE R. BEATTIE 
TERRELL, C. J. 

At the general election held in Pinellas County, 
Florida, in November, 1928, Gladstone R. Beattie and 
Roy Booth were the only candidates voted for for 
sheriff of said county. From a canvass of the returns 
it appeared that Gladstone R. Beattie received a ma- 
jority of three hundred and twenty-three votes for 
said office. Soon after the canvass of the votes the 
state on relation of Roy Booth filed in the Circuit 
Court of Pinellas County a petition for mandamus seek- 
ing a recount of the votes cast for sheriff in certain 
precincts of said county. The alternative writ was 
granted, return and pleas were duly filed to said writ, 
to which demurrers and motions are now pending. 

At this state of the cause pursuant to Section 3585 
Revised General Statutes of Florida (Section 5450 
Compiled Generai Laws of Florida 1927) Gladstone R. 
Beattie filed in this Court his petition for writ of pro- 
hibition directed to O. L. Dayton, Judge of the Cir- 
cuit Court of Pinellas County and Roy Booth as rela- 
tor seeking to prohibit the said O. L. Dayton from 
entertaining jurisdiction of the proceedings in man- 
damus or making any further orders therein and to 
prohibit the said O. L. Dayton or Roy Booth from tak- 
ing any further steps to prosecute the same. On June 
20, 1929, a rule to show cause why writ of prohibition 
should not issue herein was granted returnable July 
2nd, following at which time O. L. Dayton as Judge of 
the Circuit Court of Pinellas County and Roy Booth 
as respondent filed their returns severally to said rule. 

It is contended here that writ of prohibition should 
be granted to prevent further proceedings by man- 
damus because the record in the mandamus proceed- 
ing shows on its face that it is purely an election 
contest brought to secure possession of the office of 
sheriff of Pinellas County, Florida; that Sections 379, 
380, 381, 382 and 383 of the Revised General Statutes 
of Florida (Sections 444, 445, 446, 447, and 448 Com- 
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piled General Laws of Florida 1927) provide a statut- 
ory method for contesting elections to county offices in 
this state: that such statutory method is exclusive 
and that Section 448 above referred to reserving only 
the remedies existing by quo warranto excludes any 
remedy by mandamus. In other words the precise ques- 
tion presented for our determination is whether or 
not the statutes as above enumerated afford the sole 
remedy for contesting an election to the office of sher- 
iff of any county in this state to the extent that it ex- 
cludes the use of the common law remedy of mandamus 
for those purposes which fall within the peculiar scope 
of that remedy. 

Sections 379, 380, 381, 382, and 383 heretofore re- 
ferred to in effect provide that any person claiming to 
be elected to the office of county judge, clerk of the 
circuit court, sheriff, county assessor of taxes, tax 
collector, county superintendent of public instruction, 
justice of the peace, or constable may contest the same 
in the circuit court of the county where such election 
took place by filing his petition in the office of the 
clerk of the circuit court within twenty-five days after 
the canvass of the returns of such election by the 
county canvassing board. The contestant “shall set 
forth in his petition the particular grounds on which he 
intends to rely to establish his right to such office” 
and shall serve a copy thereof on the contestee by de- 
livering the same to him or to some other member of 
his family over fourteen years of age living in the 
house with him. It is further provided that the con- 
testee may file his answer to the petition within twen- 
ty-five days and that the judge may proceed in a sum- 
mary way to hear and determine the matter without a 
jury and to give judgment therein either in or out of 
term. Provision is also made for taking testimony and 
in the event of the success of the contestant, for judg- 
ment of ouster and his commission. Writ of error lies 
to this Court as in other cases at common law. 

Section 383 provides that nothing in the foregoing 
sections shall be construed to abrogate or abridge in 
any way any remedy that may now exist by quo war- 
ranto, but in such case the proceeding by petition here- 
inbefore provided shall be taken to be an alternative 
or cumulative remedy. 

Petitioner Beattie contends that the statutory 
method herein outlined for contesting the election of 
sheriff and other county officers in this state is ex- 
clusive, that the mandamus proceeding which is here 
sought to be prohibited is in essence nothing more 
than a contest for the office of sheriff of Pinellas 
County and should not therefore be permitted to pro- 
ceed further. 

Petitioner grounds his contention on authority of 
State ex rel. H. W. Metcalf Co. vs. Martin 55 Fla. 
538, 46 So. 424 and the general rule announced in 9 
R. C. L. paragraph 147. The general rule announced in 


9 R. C. L. is to the effect that when the statute pro- 
vides a method for contesting the result of an elec- 
tion the majority of the cases seem to hold that such 
method is exclusive. The rule admits, however, that 
the authorities are not all one way and that there is 
considerable difference of opinion as to whether the 
statutory method would exclude the common law reme- 
dies by mandamus and quo warranto. In fine we think 
that as stated and construed there are as many ex- 
ceptions to the rule as there are cases covered by its 
terms and that the effect given to it must depend on 
the facts of the particular case. 

The Metcalf case was a proceeding in mandamus 
brought to enquire into the regularity of a locai op- 
tion election held in Orange County. This Court held in 
that case that mandamus could not be employed to 
give a court jurisdiction of litigation on collateral 
matters in an irregular way and that if another and 
adequate remedy had been provided by statute man- 
damus could not be invoked. It was further held that 
Section 1216 of the General Statutes of 1906 provided 
a complete and effective remedy in equity for testing 
the validity of prohibition elections and that such rem- 
edy was exclusive and was the only means through 
which such elections could be entered into and judici- 
ally determined in this state. 

We think the doctrine announced in the Metcalf 
case was correct. In the very nature of the subject 
matter regulated the same proceedings employed to 
contest the result of an election to office could not be 
satisfactorily used to enquire into the regularity of a 
local option or prohibition election the latter being a 
very simple affair while the former is much more com- 
plicated. Chapter 1216 of the General Statutes of 1906 
was originally Section 1 of Chapter 5247 of the Acts 
of 1903, the title to which was as follows: 

AN ACT to Provide for Testing the Legality 
of Elections Held to Determine Whether Intoxi- 
cating Liquors, Wines, or Beer shall be Sold, and 
to Prohibit Collateral Contests Thereof in Prose- 
cutions for Crime. 

Chapter 5247 of the Acts of 1903 was the only law 
on the subject of contesting prohibition elections. It 
was provided for that purpose and this fact coupled 
with the contents of the said act and the title thereof as 
above quoted is conclusive as to the question of wheth- 
er or not it is exclusive and affords the sole means of 
enquiring into the regularity of such elections. 

In treating Sections 379 to 383 inclusive of the Re- 
vised General Statutes for contesting elections to cer- 
tain county offices we are confronted with a differ- 
ent situation. These sections were originally Article 
10 of Chapter 38 of the Acts of 1845, the title to 
which was, “An Act relative to elections in this State.” 
Article 10 was a mere incident to the main purpose of 
Chapter 38, it is restricted to ‘any person claiming 
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to be elected”’ while the State may be vitally interested 
in the outcome of the contest, State ex rel. Johnson 
Fla. 11 So. 845. It did not by implication 
or in express terms attempt to repeal or modify the 
common law remedies by mandamus and quo war- 
ranto and since the purpose of these writs is restrict- 
ed and well understood and this Court is empowered to 
issue them under Section 5 of Article 5 of the Con- 
stitution we do not think it competent for the leg- 
islature to change or modify the scope of either of these 
remedies. From these observations it necessarily fol- 
lows that the remedy provided in Article 1 0of Chap. 38 
of the Acts of 1845 (now Sections 379 to 383 inclusive 
of the Revised General Statutes of Florida, 1920) for 
contesting the election to certain county offices is not 
exclusive of the right to resort to the common law 
remedies of quo warranto and mandamus for the ac- 
complishment of such relief as can be appropriately 
granted within the proper scope of such remedies 
respectively, but is an alternative or cumulative 
remedy. 
The law is well settled that the common writ of 
mandamus cannot be employed to contest the result of 
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an election or to try the title to office but it may be 
employed to require the performance of a ministerial 
duty on the part of the canvassing board or return- 
ing officers such as to correctly and accurately count 
and make due return of the votes cast at an election. 
Drew vs. McLin 16 Fla. 17; State ex rel. Knott vs. 
Haskell et al. 72 Fla. 176, 72 So. 651; State ex rei. 
Nuccio vs. Williams Fla. 120 So. 310, 18 
R. C. L. page 272. Petitioner in the mandamus pro- 
ceeding had a clear legal right to a correct and accur- 
ate count of the votes cast for and against him at. 
the election brought in question, and mandamus was 
a remedy available to him to enforce this right. 

The writ of prohibition is denied. 

ELLIS and BROWN, JJ., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, JJ.. 
concur in the opinion and judgment. 

Opinion filed October 25, 1929. 


A case of original jurisdiction. 

Sutton, Tillman & Reeves, for Relator; 

H. R. Williams, Dickenson & Lake and McMullen, 
Worth & Draper, for Respondent. 
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